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BOQ TAI CHINH CONG HOA XA HOI CHU NGHIA VIET NAM
DPoc 1ap — Tu do — Hanh phic

BAN NGHIEN CUU KINH NGHIEM QUOC TE ,
LUAT VE CHUNG KHOAN VA THI TRUONG CHUNG KHOAN

Bio céo nay khao sat quy dinh vé chimg khoan va thi truong chtng khoan cua
cac qudc gia thudc nhom bao gdm: cac nude phat trién (M, Nhat), cic nude
c6 nén kinh té chuyén d6i (Nga, Ba Lan), cdc nudc Asean (Thai Lan,
Philippines, Malaysia) va cac nudc Chau A khac (Trung Québc, Pai Loan, Han
Quéc). Pay 1a nhom cac nude co nhimng dic diém kinh té dic trung riéng, dai
dién cho nhém cac thi truong chimg khoan phat trién cac mirc d6 khac nhau.
Bén canh d6, B4o cdo ciing danh gia tong quan dbi voi cac hé thong luat vé
chtng khoan dang ton tai khac dé co mot cai nhin toan dién vé chinh sach phat
trién va quan 1y hoat dong chung khoan va thi truong ching khoan noi chung
trén thé gidi.

Trong pham vi Bdo cdo, nhdm nghién ctru tap trung vé hoat dong chimg khoan
va thi truong chung khoan thudc pham vi huéng dan ctia Luat Chimg khoan
tai cac nudc noi trén. Cac quy dinh khac lién quan dén ching khoan theo Luét
Doanh nghiép, trén thi trudng OTC, phap lut vé co phan hoa doanh nghiép
nha nudc, thoai von nha nude thuc hién theo Luét quan 1y, st dung von nha
nuédc dau tu vao san xuat, kinh doanh tai Doanh nghiép khong duoc dé cap
trong Bao cao nay.

Noi dung Béo co chia 1am 02 phan bao gom: Phan I 1a nhiing danh gia tong
quan vé pham vi diéu chinh tai van ban luat vé chirng khoan va TTCK; Phan
11 B4o céo tap trung nghién ctru quy dinh cu thé ciia cac nudc duoc khao sat
trén co s 07 ti€u chi co ban dya trén cdc nhém Chinh séch da dugc Chinh phu
thong qua tai D& nghi xay dung Luat Chtng khoén (stra d6i), cu thé nhu sau:

(1) Vé hang hoéa trén thi truong chimg khoan (bao gém chio ban chimg
khoan, cong ty dai ching)

(2) Vé thi truong giao dich ching khoan

(3) Vé diang ky, luu ky, bu trir va thanh toan chimg khoan

(4) Vé thu hat dau tu nude ngoai trén thi trudong chimg khoan Viét Nam

(5) Vé 16 chuic kinh doanh chimg khoan
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(6) V& cong bb thong tin trén TTCK

(7) Hoan thién nhiém vu, quyén han ctia co quan quan Iy nha nuéc vé chimg
khodn va TTCK

Ngoai viéc tap trung nghién ctru luat vé ching khoan va thi truong chimg
khoan cua cac nudc dugce khao sat theo cac ti€u chi néu trén, Bao céo cling dé
cap dén luat vé chimg khoan va thi trudng ching khoan ctia mét s6 nude phat
trién (nhu Singapore, Ha Lan, An D¢, Bulgary, Luxembourg...) dé c6 dugc
mot cai nhin téng quat cac chinh sach diéu hanh vé ching khoan va thi trudng
chung khoén trén thé gidi.

] o PHAN THU NHAT o
PANH GIA TONG QUAN LUAT VE CHUNG KHOAN VA THI
TRUONG CHUNG KHOAN

I. NGUON LUAT DPIEU CHINH VE CHUNG KHOAN VA THI
TRUONG CHUNG KHOAN

Tuy thudc vao nhu cau quan 1y, trinh d6 1ap phap va hé théng van ban luat,
cac nudc trén thé gidi co nhitng quy dinh khac nhau diéu chinh vé chung
khoan va thi trudng ching khoan. Theo thdng ké, trong s 40 qudc gia trén
thé gidi c6 mot hodc mot sd dao luat truc tiép quy dinh vé chimg khoan va thi
truong chimg khoan (khong ké Viét Nam)'co 15 nudce co dao ludt riéng quy
dinh vé chirng khoan va giao dich chig khoan, bao gém: Albania, Alberta,
Ao, British Columbia, Pan mach, Estonia, Phan lan, Han Quéc, Philippines,
Singapore, Pai loan, Trung Quéc, Nga, Thai Lan, Hoa Ky.

Can cur vao ndi dung dao luat cia cac nudc, cd thé chia nguon luat diéu chinh
v€ chirng khoan va thi truong chung khoan ctia cac nudc thanh 3 nhom:

- Nhom 1: Cac nudc cd6 mot dao luat riéng diéu chinh toan dién cac van dé
lién quan dén chimg khoan va thi truong ching khoan. Mot s nudc thude
nhém nay bao gém: Trung Quéc, bai Loan, Columbia, BPan Mach, Estonia,
Philippines, Nga va Viét Nam. Ddi v6i cac nudc nay, Luat Chung khoan bao
gém cac ndi dung lién quan dén hau hét cac hoat dong vé chung khoan va thi
truong chimg khoan. Vi du: Luat Chtng khoan Trung Qudc va Pai Loan quy
dinh toan b cac ndi dung nhu nguyén tic chung, phat hanh chimg khoén,
giao dich chimg khoan, mua lai cong ty niém yét, S¢ giao dich chung khoén,

1 Xem thong tin chi tiét tai Phy luc 1.
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cong ty ching khoan, t6 chic ding ky va bu trir ching khoan, t6 chire dich
vu chiing khoan, Hi¢p hoi nganh chiing khoan, co quan gidm quan chung
khoan, trach nhiém phép 1y?. LCK Philippines ngoai viéc quy dinh nhiing
ndi dung truc tiép lién quan dén chimg khoan va thi trudng chimg khoén tai
Philippines con quy dinh chi tiét vé diéu tra, truy t6, va trach nhiém déan su
ctia cac bén lién quan dén ching khoan va thi trudng chimg khoan. Déi véi
LCK Nga, luat diéu chinh hoat dong phat hanh chimg kho4n, giao dich chtng
khoan, chi tiét viéc t6 churc hoat dong cua cac thanh vién tham gia thi truong
va dich vu do cac t6 chirc nay cung cip, hoat dong niém yét trén thi trudng
chung khodn, cong bd thong tin, st dung thong tin ndi bo trén thi trudng
chiig khoan, quéan 1y hoat dong cua cac thanh vién chuyén nghiép trén thi
truong va tham quyén cta co quan quan 1y°. LCK ciia Estonia diéu chinh vé
chao ban chimg khoan ra cong ching va dang ky giao dich trén thi truong
chimg khoan c6 td chirc, cac hoat dong cua cong ty dau tu, quy dinh dich vy
dau tu, to chirc hoat dong cua céc thi trudng chimg khoan va hé thong thanh
toan chimg khoan c6 to chirc, giam sat thi truong chimg khoan va céc thanh
vién tham gia thi trudng®.

- Nhom 2: Cédce nude ¢é mét hode mot sé dao ludt quy dinh vé churng khoan
va thi trirong chimg khodn. Trong nhoém ndy, quy dinh vé chimg khoan duoc
cu thé hoa tai cic van ban Luét khac nhau. Vi du, tai Thai Lan, Pai Loan c6
02 dao Luat 1a Luat chirng khoan va s& giao dich chiing khoédn va Luat giao
dich chimg khoan phai sinh... P6i véi cac nude thudc nhom 2, ludt ching
khoan tap trung vao quy dinh lién quan dén cac loai chiing khoan co sé 14 c6
phiéu, trai phiéu, chtng chi quy, chtng chi luu ky.. con ddi véi cac quy dinh
lién quan dén san pham phai sinh (hgp dong twong lai, hop déng quyén
chon...) hodc quy dau tu s& dugc quy dinh tai cac vin ban luat khac.

- Nhom 3: Nhém ndy gom céc nude quy dinh thi truong chitng khodn la mét
cdau phan ciia thi triong von; do vy, nhimg nudce nay thuong quy dinh dudi
hinh thirc Luat vé thi truong vén. Vi du, Malaysia 13 Luét dich vu va thi
truong von; Han Qudc 1a Luat thi trudng von va dich vu dau tu tai chinh;
Nhat Ban la Luat s& giao dich va cac cong cu tai chinh; va Ba Lan la Luat

2 Xem thém Luat Chimg khoan Trung Qudc tai http://www.china.org.cn/english/government/207337.htm.
3 Tham khéo Luét Chirng khoan Nga tai https://www.ebrd.com/downloads/legal/securities/russiasm.pdf

4 Tham khao Luat Chimg khoan Estonia tai
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/524072017012/consolide
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giao dich cac cong cu tai chinh.

Nhu vay, néu xét vé nguén luat diéu chinh hoat dong chung khoan va thi
truong chimg khodan, c6 su khac biét giita cac nhém quédc gia. Noi dung quy
dinh tai cac dao luat vé chimg khoan thudng duogc thiét ké phu hop véi muc
tiéu quan 1y, trinh do quan Iy va dic thu cua hé thdng luat timg quc gia.

II. Pham vi diéu chinh, khai ni¢ém vé chirng kho4n - hang héa trén thi
trwong chirng khoan, trong Luit Chirng khoan

1. Pham vi diéu chinh ctia luit vé chirng kho4n

1.1 T6 chirc Qudc té IOSCO:

Theo khuyén nghi ciia Té chirc qude té IOSCO, cho du ngudn luat didu
chinh thudc nhom 1, 2 hodc 3 nhu néu trén thi hé théng phap luat vé ching
khoan can dam bao ba (03) muc tiéu co ban’: (i) biao vé nha dau tu; (ii) dam
bao thi trwong chirng khoan cong bing, hiéu qua va minh bach; va (iii)
giam thiéu riii ro hé thdng. Trong d06, ddi v4i viéc bao vé nha dau tu, hé
théng phéap lut can bao vé nha dau tu dbi voi cac hanh vi vi pham trén thi
truong, c6 ché tai xtr phat ¢ manh dé c6 tinh ran de d6i véi cac ddi tuong
tham gia thi truong, dong thoi hé thong phéap luat can dua ra céc tiéu chuan
(diéu kién) ti thiéu ap dung dbi vai cac td chirc tham gia thi trudng, dam bao
thi trudng 6n dinh, quyén loi hop phap cua nha dau tu dugc bao vé. Vi muc
tiéu dam bao thi trudong cong bang, hiéu qua va minh bach, hé théng phap 1y
can diéu chinh sy van hanh, hoat dong cia So Giao dich (hodc hé théng giao
dich) va cong bd thong tin kip thoi trén thi truong ching khoan. Muc tiéu
giam thiéu rai ro hé théng dugc thyc hién thong qua nhitng quy dinh vé vén
va cac quy dinh khac (quy dinh can trong) nhdm dam bao t6 chtc kinh doanh
du kha nang chiu rti ro va tham thdu mirc d6 thua 16 nhat dinh. T6 chirc kinh
doanh chimg khoan phai dugc thudng xuyén giam sat theo nhing diéu kién
vé vbn va nhiing diéu kién khac va cho phép pha san ma khong gay nhiing
t6n that cho nha dau tu hodc nhimg anh huéng ton hai dén thi truong.

Véi tu cach 1a thanh vién cua T chirc IOSCO, nhiéu nudc trén thé gidi,
trong d6 ¢ Viét Nam, can tién toi thuc hién theo 38 nguyén tac vé quan 1y thi
truong chimg khoan, trong d6 ¢ cdc nguyén tic dp dung doi véi co quan
quan Iy; t6 chire phat hanh; cdc t6 chirc trung gian; thi truong thit cap (S6

5 Xem thém Phuong phap luat dé danh gia thuc hién cac Muc dich va Nguyén tac Quan 1y Thi truong Chimg
khoan tai https://www.iosco.org/library/pubdocs/pdf/IOSCOPD562.pdf

4 | Thongtinphapluatdansu.edu.vn


https://www.iosco.org/library/pubdocs/pdf/IOSCOPD562.pdf

Tai liéu thudc thanh phan H6 so dy dn Luat Chirng khoén (slra d6i)
glri BO Tw phap tham dinh, thang 01/2019

giao dich chitng khodn); hé thong bii triv, thanh todn chimng khodn; cdc té
chike kiém todn; néi dung cwdng ché thuc thi ludt va hop tdc trong cong tic
quan 1y thi trieong chitng khodn. V&i cac nguyén tac ciia I0SCO, mot s6 cac
nudc trong nhém nude ASEAN, cac nudc Chau A khac, cac nude cd nén kinh
té chuyén d6i va cic nudc phat trién xay dung hé théng luat phap dam bao
tién t6i thuc hién cac nguyén tic IOSCO. Vé quy dinh chi tiét, cu thé trong
luat, tuy thudc nhu cAu quan 1y va hé théng van ban phép luat hién tai, cac
nudc khac nhau s& ¢ pham vi diéu chinh trong luat twong ddi khac nhau. Tuy
nhién, mt diém chung ciia hiu hét cac luit vé chirng khoan 1a diéu chinh
cac ddi twong bao gom t6 chirc va ca nhan tham gia hodc c6 lién quan dén
hoat dong chirng khoan va thi truwong chirng khoan.

1.2 Malaysia: Luit cac dich vu va thi trwong von (Act 671) c6 pham vi diéu
chinh bao trim cac ndi dung vé phat hanh chung khodn, sd giao dich chimg
khoan, trung tam luu ky ching khoan, dich vu cung cép trén thi truong, to
chtrc niém yét, cong bd thong tin, quy bao vé nha dau tu, cac hanh vi vi pham
trén thi truong, ché tai xir phat hanh chinh va dan su p dung d6i véi d6i tugng
vi pham.

1.3 Trung Quéc: Luit Chirng khoan Trung Quac, tai Diéu 2 ctia Luat, quy
dinh pham vi diéu chinh 4p dung ddi voi hoat dong phat hanh va giao dich c6
phiéu, trai phiéu cong ty va cac loai chimg khoan khac do Qudc vu vién quy
dinh theo phap luat; nhitng diéu chua quy dinh trong ludt nay ap dung theo
quy dinh trong Luat cong ty va cac luat khéac va cac phap quy hanh chinh khac.
Luat nay ap dung ddi véi hoat dong niém yét va giao dich cac trai phiéu chinh
phu va cac ching chi quy dau tu chimg khoan; néu c¢é quy dinh khéac trong
luat hoac cac van ban phap quy hanh chinh khac, thi cac quy dinh trong luat
nay s& duoc ap dung. Cac bién phap quan 1y d6i véi hoat dong phat hanh va
giao dich cac loai chiing khoan phai sinh duogc Quéc vu vién quy dinh tuan
thil theo cic nguyén tic cta Luat nay. Noi dung quy dinh cta Luat bao gdm
cac quy dinh vé phat hanh chimg khoan, giao dich chimg khoén, cong ty niém
yét, so giao dich chimg khoan, cong ty ching khoan, t6 chirc ding ky va bu
trir chimg khoan, t6 chuce dich vu ching khoén, hiép hoi, co quan quéan ly
chtng khoan, cac hanh vi vi pham va ché tai xtr phat.

1.4. Pai Loan: Luat Chirng khoan Dai Loan, tai Piéu 2 Luat nay, quy dinh
pham vi diéu chinh 4p dung ddi voi cac hoat dong quan 1y va giam sat viée
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chao ban, phat hanh ching khoén va kinh doanh chirng khoan. Trong do6, céac
noi dung trong Luat diéu chinh cic van dé vé chao ban, phat hanh chung
khoan ra cong chung, phat hanh riéng 1¢ va giao dich chung khoan; cong ty
chung khoan; so giao dich ching khoan; cac hanh vi vi pham va ché tai xur
phat.

1.5. Han Quoc: Luit thi trwong von va dich vu dau tw tai chinh c6 pham
vi diéu chinh 4ap dung d6i voi cac hoat dong phat hanh chimg khoan, chao
mua cong khai chiing khoan, kinh doanh chimg khoén, s& giao dich ching
khoan, cong ty niém yét, cac to chtrc lién quan dén chimg khoan, hanh vi vi
pham va ché tai xtr phat.

1.6. Nhat Ban: Luit s& giao dich va cac cong cu tai chinh diéu chinh hoat
dong so giao dich, t6 chic bu trir va thanh toan ching khoan, t6 chirc cung
cap dich vu tai chinh, cong bo thong tin cia doanh nghiép, hiép hoi, quy bao
vé nha dau tu, cac hanh vi vi pham va ché tai xr phat, va diéu tra hinh su.

1.7. Lién bang Nga: Luat chirng khoan Nga diéu chinh hoat dong phat hanh
chtng khoan, giao dich ching khoan, chi tiét viéc to chtrc hoat dong cua cac
thanh vién tham gia thi truong va dich vu do cac td chire nay cung cép, hoat
dong niém yét trén thi truong ching khoan, cong b thong tin, sir dung thong
tin nd1 b trén thi trudong chimg khoan, quan 1y hoat dong cua cac thanh vién
chuyén nghiép trén thi trudng va thim quyén ciia co quan quan 1y.

1.8. Ba Lan: Luéit chao ban chirng khoan hoic cong cu tai chinh khac ra
cong chiing va cong ty dai chiing c6 pham vi diéu chinh 4p dung ddi véi
hoat dong chao ban ching khodn hodc cong cu tai chinh khéc ra cong chiing;
nghia vy ctia to chic phat hanh va cac chu thé tham gia giao dich chimg khoan
hodc cong cu tai chinh khac; cong ty dai chung; cac hanh vi vi pham va ché
tai xur phat.

Luét giao dich cac cong cu tai chinh Ba Lan: diéu chinh cac hoat dong lién
quan dén giao dich ching khoan hodc cac cong cu tai chinh khac; cac quyén
va nghia vu ctia cac d6i tuong lién quan dén cac giao dich nay va viéc giam
sat cac hoat dong giao dich. Cu thé, luat diéu chinh t6 chtic, hoat dong cia S¢
giao dich chimg khoan, Trung tdm luu ky ching khoan, hoat dong cua cac to
chtrc trung gian trén thi trudng, nguoi hanh nghé trén thi truong, thong tin ndi
b0, giao dich ndi gian, quy bao vé nha dau tu, cac hanh vi vi pham va ché tai
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XU phat.

1.9. M§: Luit Chirng khoan My 19336 diéu chinh cac hoat dong phéat hanh
chtng khoan véi muc tiéu dam bao ring nha dau tu nhan dugc nhiing thong
tin tai chinh va cac thong tin quan trong khac lién quan dén chimg khoan duoc
chao ban ra cong chung; ngian cdm cac hanh vi lira déo, gia mao trong hoat
dong mua ban chimg khoan. Cu thé, noi dung luat quy dinh viéc dang ky phat
hanh chimg khoén ra cong chung véi Uy ban chimg khoan My, thong tin cong
b trong hd so dang ky, thAm quyén ctia Uy ban trong trudng hop khong chip
thuan ho so dang ky, tham quyén cua Uy ban trong truong hop phat hién sai
pham trong hd so dang ky va ché tai xir phat.

Luit sé giao dich chirng khoan My 1934 quy dinh tham quyén cta Uy ban
chimg khoan ddi voi tht ca moi mit hoat dong cua nganh ching khoan, trong
d6 bao gom tham quyén d6i véi cac S¢ giao dich chung khoan, Trung tAm
Luu ky ching khoan va cac to chire tu quan khac. Cu thé, noi dung luat quy
dinh co cau to chirc va tham quyén caa Uy ban chtng khoan ddi véi tat ca cac
d6i tuong (t6 chirc va ca nhan) tham gia trén thi truong ching khoan; ho so
vé dang ky phat hanh, bao cio dinh ky va cac loai bao cdo khac ciia to chirc
phat hanh ndp cho Uy ban, nghia vu cong bd thong tin cua thanh vién hoi
ddng quan tri, ban giam ddc, c6 dong 16n, cac quy dinh vé kiém toan; S& giao
dich chung khoan (thanh vién S¢ giao dich; quy dinh ky quy, han ché vay
muon d6i v6i cac cong ty chung khoan, quy dinh ciAm thao ting gia ching
khoan); hoat dong giao dich cua cac thanh vién S&; dang ky va quéan ly cong
ty chimg khoan; quy dinh vé luu gitt ho so va thAm quyén kiém tra, thanh tra
ctia Uy ban ddi v6i So giao dich va thanh vién cua S&; hop tac giita Uy ban
va cac co quan kiém tra, thanh tra; thim quyén cta Uy ban doi véi to chirc bu
trir va thanh toan chimg khoan; thim quyén quéan 1y hiép hoi ching khoan cua
Uy ban chtng khoan; thAm quyén ctua Uy ban d6i véi cac to chic ty quan
khac; cac hanh vi vi pham; thim quyén cta Uy ban trong diéu tra va truy t6
hanh vi vi pham va cac ché tai xur phat; hop tac gitra Uy ban va Toa an; co
ché bao vé ddi v6i ngudi td cao; cung cap thong tin cua Uy ban ching khoan
v6i cac co quan quan 1y khac trong nude va nudc ngoai; cac quy dinh vé hé
thdng thong tin EDGAR;

¢ Tham khdo Lu4t Chirng khoan Hoa Ky 1933 tai
https://legcounsel.house.gov/Comps/Securities%20Act%2001%201933.pdf
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2. , Pinh nghia vé chirng khoan — hang héa trén thi truomg ching khoan
D61 véi chimg khoan — hang hoa trén thi trudong ching khoan, moi nudce cod
dinh nghia khic nhau vé chung khoan, phu hop véi dic diém cta hé thong
phap luat cia tirng nude va yéu cau quan 1y nha nude trong linh vire chimg
khoan. Tuy nhién, nhin chung, chung khodn dugc dinh nghia theo hudng
chung hoic theo huéng chi tiét (liét ké) trong ludt clia cac nudce, cu thé:
a. Dinh nghia chung vé chirmg khoan:

i.Lién bang Nga: quy dinh chtmg khoan 1a bat ky loai gidy t& dam bao nao,
bao gdm ca chimg khoan phi vat chat (but toan ghi sb), véi nhitng dic trung:
ghi nhan toan bd quyén vé tai san va phi tai san, tuan tha vé hinh thirc theo
quy dinh cua Luat nay; dugc chao ban thong qua cac dot phat hanh; mang lai
quyén ngang nhau ddi v4i chimg khoan trong cting mot dot phat hanh, khong
phan biét thoi diém mua.

ii. Trung Quéc: Trung Qudc khong quy dinh cu thé tai Luat chimg khoan bao
gém nhirng loai chirng khoan nao. Tuy nhién, tai Diéu 2 cua Luit, c6 thé hiéu
rang chimg khoan c6 nghia 1a ¢6 phiéu, trai phiéu cong ty, trai phiéu chinh
phu, chimg chi quy dau tu chimg khoan va céc loai chimg khoan khac, chtng
khoan phai sinh do Qudc vu vién quy dinh.

b. Pinh nghia chi tiét vé chirg kho4n:

iPai Loan: quy dinh ching khoan c6 nghia 1a trai phiéu chinh phi, c6 phiéu
doanh nghiép, trai phiéu doanh nghiép, chimg quyén, chimg nhan vé quyén
d6i voi c6 phiéu moi, ching nhan thanh toan, gidy ching nhan s¢ hitu doi véi
bat ky loai chirng khoan dugc ké trén, ton tai dudi dang vat chit hodc phi vat
chét; va cac loai chimg khoan khac do co quan c¢6 thAm quyén quy dinh; chimg
khoan phai sinh bao gdm hop dong twong lai, hop dong quyén chon, hop dong
quyén chon trén hop dong twong lai va hop dong don bay.

ii. Thai Lan: quy dinh chimg khoan bao gom tin phiéu kho bac; trai phiéu; tin
phiéu; c6 phiéu; trai phiéu cong ty; ching chi dau tu; chimg nhan quyén mua
cb phiéu; chimg nhan quyén mua trai phiéu coéng ty; chting nhin quyén mua
chtng chi dau tu; va cac loai chimg khoan khac do Uy ban chtng khoan quy
dinh. Chimg khoén phai sinh 1a hop ddng, c6 mot hodc mot sé dic diém lién
quan dén chuyén giao vat chat hodc gia tri cua hang hoa tai mot thoi diém
trong tuong lai.

iii.Malaysia: quy dinh chimg khoan c6 nghia 14 c6 phiéu va trai phiéu ciia chinh
phu; c6 phiéu va trai phiéu ctiia doanh nghiép; chimg chi quy dau tu hodc quy
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tin thac. Chtrng khoan phai sinh 1a cac hop ddng, v6i quyén hodc nghia vu
(hodc cé hai) véi cam két s& chuyén giao hoic thanh toan theo gid thi trudng
cac chung khoan co s& hodc hang hda, tai san, 1ai suat, chi sd. Chung khoan
phai sinh bao gdm chimg khoan phai sinh tiéu chuan va ching khoan phai
sinh OTC.

iv.Philippines: quy dinh chimg khoan 1a ¢6 phan, tham gia hodc c¢6 loi ich tai
cong ty hoac doanh nghié¢p thuong mai hoac t6 chire vi loi nhuan; va dugc thé
hién bang gidy chimg nhan, hop dong, cong cy, dudi hinh thirc bang vin ban
hodc dién tir. Ching khoan bao gdm: cd phan cta ¢ phiéu, trai phiéu, trai
khoan, gidy chimg nhan ng, ching khoan dugc bao dam bang tai san; hop
déng dau tu, giéy chirng nhan quyén lo1 hodc tham gia vao mot thoa thuan
chia sé lgi nhudn, ching chi tién giii trong twong lai; gidy chimg nhan loi ich
d6i v6i quyén mua dau mo, khi ddt, hodc cac quyén khoang san khéc; ching
khoan phai sinh nhu quyén chon va chimg quyén; gidy ching nhan tham gia
g6p von, chimg chi quy tin thac, chtng chi quy tin thac co quyén biéu quyét
hodc cac cong cu tuong tyu; va cac cong cu khac co thé co trong tuong lai va
do Uy ban quy dinh.

v.Nhit Ban: quy dinh chimg khoan bao gom trai phiéu chinh ph, trai phiéu do

thi, trai phiéu cong ty, co phiéu uu dai, quyén mua c6 phiéu wu dii, c6 phiéu,
quyén chon c¢6 phiéu, gidy chimg nhan thu hudng tir mot khoan ty thac dau
tu, gidy ching nhan nguoi thu hudng cia vay ty thac, chirng nhan nguoi thu
huong cua cac quy tin dung c6 muc dich dac biét, ching nhan ngudi thu
huong cta quy tin thac, cac phiéu ghi ng, chimg khoan thé chap, chimg khoan
hozc chimg chi do chinh phu hodc t6 chirc nudc ngoai phat hanh, ching khoan
hodc ching chi do to chtic nudc ngoai phat hanh theo Phap 1énh vin phong
noi cac.

vi.Ba Lan: quy dinh chimg khoan bao gdm cb phiéu, cic quyén mua trudc,
quyén mua co phan, chimg quyén, chimg chi luu ky, trai phiéu, trai phiéu co
tai san dam bao, chtng chi dau tu va cac chimg khoan c6 thé chuyén nhuong
khac; cac quyén tai san c6 thé chuyén nhuong khac bat ngudn tir viéc phat
hanh (di kém quyén mua hodc ding ky mua chimg khoan).

vii.M§: quy dinh chtng khoan bao gdm hdi phiéu, c6 phiéu, c6 phiéu quy, trai
phiéu, cong trai, giéy chimg nhan ng, tai liéu xac nhan ng, bat ky chimg chi
quy dau tu, chuing chi xac nhan quyén mua hodc xac nhan dat coc gop von,
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c6 phiéu c6 thé chuyén nhuong, chimg chi quy cd quyén biéu quyét, ching
chi tién giri, chimg nhéan dit coc d6i véi chimg khoan hodc hop dong tuong
lai chimg khoan, hop ddng hop tac dau tu hodc gidy ching nhan hudng loi
clia cac bén tham gia hop dong phan chia loi nhuan, thuong phiéu, ching
quyén, hop ddng quyén chon mua, hop ddng quyén chon ban trén mét ching
khoan, mot nhém ching khoan hoic chi sé chung khoan, hop dong quyén
chon mua, hop dong quyén chon ban trén co s& bat ky cong cu ndo giao dich
trén SO giao dich lién quan dén ngoai té, bat ky gidy chimg chi hudng loi hoidc
chtng quyén, hodc quyén mua hoic ban bt ky céng cu nao duoc coi la chimg
khoan.

PHAN THU HAI
QUY PINH LUAT VE CHUNG KHOAN VA THI TRUONG CHUNG
KHOAN CUA MOT SO NUOC TREN THE GIOI

I. Quy dinh vé hang hoéa trén thi trwong chirng khoan (bao gom chio ban
chirng khoan, cong ty dai chiing)

1. Vé chao ban chirng khosn

a. Khai quat chung cic quy dinh vé chao ban chirng kho4n ra cong chiing
va phat hanh riéng 1é

Ddi vé6i chao ban chirng khoan, vi¢c phan loai thuong dua vao tinh dai chiing
hodc d6i tugng tham gia cta dot chao ban ching khoan. Trong pham vi diéu
chinh ctia Luat Chimg khoan, ¢6 02 hinh thirc chao ban chting khoan phd bién
la chao ban ching khoan ra cong ching (public offering) va chao ban chimng
khoan riéng 1¢ (private placement). Quy dinh tai Luat Ching khoéan céc nudc
tap trung diéu chinh cac hinh thtic chao ban ching khoan nay.

-Trung Quéc: Chao ban chimg khoan bao gdm chio ban ra céng ching va
phat hanh chimg khoan khong mang tinh dai chiing. Theo d6, bat ky trudong
hop nao sau day dugc xem la phat hanh ra cong ching:

(1) Phat hanh chimg khoan cho nhiéu ngudi khong xac dinh;

(2) Phat hanh chimg khoan cho trén 200 nguoi xac dinh tinh theo tong sd; va
(3) Céc hoat dong phat hanh khac c6 thé duoc quy dinh trong céc luat hodc cac
quy dinh hanh chinh.

Trong truong hop cac ching khoan dugc phat hanh khong mang tinh dai
chung, khong duoc quang cdo, khong duoc chao moi cong khai hodc tién hanh
bang cac cach bi mat khac dudi hinh thire tré hinh.
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-Lién bang Nga’: Chao ban chimg khoan bao gdm: chao ban ra cong chung
va chao ban riéng 1¢. Trong d6, chao banra cong ching bao gém chio ban lan
dau ra cong chiing (IPO) va chao ban thi cip ra cong chiing (Secondary Public
Offering — SPO)

- Pai Loan (Piéu 7): Thuat ngit “chao ban ra cong chiing” st dung trong Luét
nay dugc hiéu 1a hanh doéng chao ban chimg khoan ra cong chiing cta nhiing
nguoi sang 1ap trude khi thanh 1ap cong ty hoac cua mot cong ty trude khi phat
hanh chung khoédn. Thuat ngtr “phat hanh riéng 1¢” str dung trong Luat nay
duoc hiéu 1a hanh dong chao ban ching khoan cho mét sé ddi tugng xac dinh
cua cong ty dai ching theo quy dinh ctia Luat nay

1.2. Quy dinh vé chao ban chirng khosn ra cong chiing

1.2.1  Chao ban c6 phiéu lan dau ra cong ching (IPO)
a. Diéu Kién vé von va tinh dai ching ciia t6 chirc phat hanh:

- Philippines: Ty 1& nam gifr cua cong chung (nha dau tu nho 1&) duoc chia
thanh cac muc tdi thiéu nhu sau: mire von dudi 500 triéu Peso thi ty 16 nam git
t6i thiéu cua cong chung 13 33% nhung khong duoc thip hon 50 triéu Peso;
von tir 500 triéu Peso dén 1 ty Peso thi ty 1& nay 1a 25% nhung khong duoc
thap hon 100 triéu Peso; von tir 1 ty Peso dén 5 ty Peso thi ty 16 13 20% nhung
khong dugc thap hon 250 triéu Peso; von tir 5 ty Peso dén 10 ty Peso thi ty 1¢
1a 15% nhung khéng duogc thap hon 750 triéu Peso; von trén 10 ty Peso thi ty
1¢ 1a 10% nhung khong dugc thap hon 1 ty Peso.

- Thai Lan: It nhat 25% vén chu sé hitu duoc chao ban ra cong chung cho it
nhat 1000 nha dau tu trong trudng hop von chu so hitu cia doanh nghiép tir
300 triéu bath dén 3000 triéu bath; ddi véi truong hop von chu s& hitu trén
3000 triéu bath thi it nhat 20% vén chii s hitu dugce chio ban cho it nhat 1000
nha dau tu.

- Singapore®: It nhat 40% s6 c6 phiéu dugc chio ban cho tdi thiéu 500 nha dau
tu néu: (i) cong ty c6 von hoa thap hon 300 triéu dola Singapore, (ii) hodc gia
trj dot phat hanh thip hon 75 triéu ddla Singapore; dong thoi cong ty phai co
it nhat 25% von ¢6 phan do NPT ngoai to chirc phat hanh nim gi.

- Malaysia: {t nhat 25% vén ¢ phan ctia cong ty duoc chao ban ra cong chiing
cho it nhat 1000 nha dau tu cong ching (nhé 18) va mdi nha dau tw nim gitr it

"Tham khao quy dinh v& IPO cua Nga tai http:/ipoguide.moex.com/eng/section-2-2.html
8 Tham khao tai https:/thelawreviews.co.uk/edition/the-initial-public-offerings-law-review-edition-
2/1168215/singapore
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nhat 100 ¢ phiéu ddi véi thi trudng Main Market hodc cho it nhat 200 nha dau
tur cong ching va mdi nha dau tu nam giit it nhat 100 ¢ phiéu trén thi truong
ACE Market.)

- Nhat Ban: Diéu kién vé von va tinh dai chung ctia IPO gan lién véi diéu kién
niém yét trén SGDCK Nhat Ban®.

b. Diéu ki¢n vé s6 niim cé li:

- Trung Quéc: [t nhat 03 nam tai chinh c6 1ai va 14i it nhat dat 30 triéu NDT;
Dong tién thuan cdng don tir hoat dong san xuat kinh doanh trong 03 nam tai
chinh gan nhat dat trén 50 triéu NDT; hoac thu nhap cong don trong 03 nam
tai chinh gan nhat dat hon 300 tricu NDT; tong von c6 phan trude khi phat
hanh dat it nhat 30 triéu NDT; khong c6 16 trong nim tai chinh gan nhat.

- Thai Lan: Phai c6 14i rong cong don tir 02 nam trd 1én it nhat 50 triéu bath va
nam gan nhat c6 1ai rong it nhat 30 tri¢u bath.

- Singapore: C6 it nhat 03 ndm hoat dong va i trudc thué ctia ndm gan nhét
30 triéu d6 la Sing; hoac cd it nhat 03 nam hoat dong, c6 l1ai trong nam tai chinh
gan nhat, va von hoa it nhat 150 triéu d6 la Singapore; hodc c6 it nhat 01 nam
hoat dong va co vOn hoa it nhat 300 triéu dé la Singapore.

- Malaysia: d6i véi thi truong Main Market thi phai c6 tir 03 dén 05 nam c6
131, v&i tong gié tri it nhat 20 tricu RM; va ndm gan nhat c6 1ai it nhat 6 tri¢u
RM.)

1.2.2 V& chao ban thém c6 phiéu ra cong chiing ciia cong ty dai ching:

Vé diéu kién ty 1& thanh cong ctia dot chao ban thém ¢ phiéu ra cong chiung
cua CTDC:

- LCK Trung Qudc (Piéu 35): “Khi c¢6 phiéu dugc chao ban théng qua bao
lanh phat hanh trén co so dai 1y, néu c6 phiéu dugc ban thyc cho cac nha dau
tu dudi mic 70% sb c¢d phiéu du kién phat hanh ra cong ching vao cudi ky
bao lanh phat hanh, dot chao ban dugc xem 14 that bai. T6 chirc bao 1anh phai
hoan tra sd tién thu duoc cho cac nha dau tu da dit mua cd phiéu nay tai muc
gia chio ban cong voi 13i tai mirc 14i sudt tién giri ngan hang trong giai doan
tuong Umg.”

9 Tham khao diéu kién IPO ciia Nhat Bén tai https://www.globallegalinsights.com/practice-areas/initial-
public-offerings-laws-and-regulations/japan
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- Y kién cua chuyén gia WB: Dong ¥ véi viée t6 chic phat hanh phai c6 ké
hoach bu dip phan thiéu hut vén trong dot chao ban.

1.2.3 Vé chao ban trai phiéu ra cong ching

- LCK Trung Qudc (Piéu 16): quy dinh cong ty dai chiing phat hanh trai phiéu
cong ty thi phai dap Gmg gia trj tai san rong tbi thiéu 30 triéu NDT (dbi voi
CTCP) va 60 triéu NDT (d6i voi cong ty TNHH); va tong sd du trai phiéu cua
cong ty dang luu hanh khong vuot qua 40% gia tri tai sdn rong cua cong ty.;

- Pai Loan (Piéu 28-4): Tong sb trai phiéu dugc chao ban va phat hanh boi
mot cong ty di phat hanh ¢ phiéu theo Luét nay, trir trudng hop co quan cd
tham quyén duoc co quan trung wong cé thim quyén dbi véi hoat dong kinh
doanh cuia cong ty, phai tuan theo cac quy dinh sau day va khong phai chiu cac
han ché theo Piéu 247 Luat Cong ty: (1) Tong s6 phat ha‘mh trai phiéu co bao
dam, trai phleu chuyén d6i hodc trai phiéu kém chu’ng quyen khong duoc vuot
qua 200% tong tai san trir tong no cua cong ty; (2) Tong sb phat hanh trai phiéu
khong bao dam khong phai 1a trai phiéu theo tiéu doan trude khong duge vuot
qua Y5 tong tai san trir tong no clia cong ty.

- Kién nghi ctia Nhom Céng tac thi truong von — VBF khi tham gia gop ¥ voi
Nghi dinh vé phat hanh trai phiéu: nén xem xét nang diéu kién vé vén 1én 1000
ty dong

1.3. Vé chao ban chirng kho4n riéng 1é

- Pbi twong tham gia dot chao ban riéng 16 theo 14 to chic, ca nhan dap tmg
tiéu chuan diéu kién theo quy dinh (Accredited investor - Luat ching khoan
Hoa ky, Regulation D, va Qualified Institutional Buyers - theo Luat An Do,
Diéu 42) va thot han han ché chuyén nhuong tbi thiéu 01 nam.

- Pai Loan:

Vé dbi tuong tham gia dot chao ban riéng 1¢ (Piéu 43-6): Cong ty dai chung
c6 thé thyuc hién phat hanh ching khoan riéng 1é cho cac ddi twong sau :

1. Ngéan hang, doanh nghiép tai chinh, doanh nghiép tin thac, doanh nghiép bao
hiém, cong ty khoan hodc cac phap nhan hoic t6 chirc khac duge co quan cd
tham quyén chap thuin

2. Thé nhan, phap nhan hoic cic quy dap tmg diéu kién do co quan c6 tham
quyén quy dinh
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3. Giam déc, kiém soat vién va can bd quan 1y trong cong ty hodc cong ty truc
thudc

Poi tuong quy dinh tai tiéu doan 2 va tiéu doan 3 cua doan trén khong duogc
vuot qua 35 nguoi.

V& han ché chuyén nhuong ddi voi dot phat hanh riéng 1é (Diéu 43-6, 43-8):
Bén dugc phat hanh riéng 1€ va bén mua chiing khodn phat hanh riéng 1¢ khong
duogc phép ban lai chiing khoan do6, ngoai trir cac trudong hop sau day:

1. Chimg khoan phat hanh riéng 1¢ dugc nam giit bdi cac d6i tuong quy dinh
tai tiu doan 1 doan 1 Diéu 43-6 va khong c6 chimg khoan cuing loai véi chimg
khoan phat hanh riéng 1¢ dugc giao dich trén thi trrong chiing khoan tap trung
hoic thi trudng giao dich OTC va chtng khoan duoc chuyén giao giira cac bén
trong cung dot phat hanh riéng 1é.

2. Chimg khoan phat hanh riéng 1¢ dugc chuyén giao gitta cac ddi twong phu
hop véi doan 1 va 2 Diéu 43-6, it nhat 01 nim sau ngay chuyén giao ching
khoan phét hanh riéng 1¢ va trong vong 03 nam ké tir ngay chuyén giao néu
trén, tuy thudc vao han ché lién quan dén thoi gian nam gilt va khoi luong giao
dich do co quan c6 thim quyén quy dinh;

3. Tir da 03 nam keé tir ngay chuyén giao ching khoan
4. Chuyén nhuong dugc thyc hién theo quy dinh phap luat hodc quy ché.

- Trung Qudc'®: Tai Quy ché cua Uy ban Giam quan chimg khoan vé phat
hanh khong mang tinh dai chting ctia cong ty niém yét (duoc stra doi nam 2017)
quy dinh:

Piéu 8: S6 lugng ddi tac muyc tidu, bao gdm cac phap nhan, ca nhan va cac to
chtrc dau tu theo luat dinh, dang ky va tham gia dot phat hanh nay la khong
qua 10.

Diéu 9: C6 phiéu dugc phat hanh theo Quy ché nay bj han ché chuyén nhuong
trong vong 36 thang ké tir ngay hoan thanh dot phat hanh déi véi cac dbi tuong:
(1) nha dau tu 13 c¢6 déng kiém soat hodc nguoi kiém soat thuc té cua cong ty
niém yét hodc cing bi kiém soat bai co dong kiém soat hoic nguoi kiém soat
thuc ciia cong ty niém yét; (2) nha dau tu s& tré thanh nguoi kiém soét thuc té
ctia cong ty niém yét boi viéc mua ¢ phiéu tir dot phat hanh nay; hodc (3) nha

10 Tham khdo Quy dinh vé phat hanh khéng mang tinh dai ching d6i vdi cc cong ty niém yét Trung Quéc
(duwogc stra d6i ndm 2017) tai http://en.pkulaw.cn/display.aspx?cgid=290313&lib=law
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dau tu 1a nha dau tu chién lugc trong va ngoai nudc dugce gioi thiéu bo1 Hoi
dong quan tri.

Piéu 10: C6 phan cua cac ddi tac muc tiéu khong thudc quy dinh tai Didu 9
néu trén thi bi han ché chuyén nhugng trong vong 12 thang ké tir thoi diém
hoan thanh dot phat hanh

- Theo khuyen nghi cia nhom chuyén gia WB: nén sira doi va ting cuong cac
quy dinh vé chao ban chu’ng khoan riéng 1¢ dé phu hop véi tiéu chuin qudc té.
Can phai thit chit cac diéu kién phai dap tng khi thue hién chao ban riéng 1é
nhu 1a: quy dinh han ché chuyén nhuong d6i voi CK chao ban riéng 16 va han
ché d6i twong tham gia dot chao ban riéng 1é.

1.4. Quy dinh vé gin chio ban chirng khosn ra cong chiing véi niém yét
trén SGDCK

- Luat CK Trung Qudc (Piéu 48 + Piéu 50): Sau khi chio ban ra cong chiing,
0 phiéu d6 phai dugc dua 1én niém yét ngay tai SGDCK. SGDCK c6 thé dit
cac diéu kién niém yét cao hon so véi diéu kién quy dinh trong luat, va ndp cac
diéu kién nay 1én co quan giam quan CK thudc Qudc Vu vién dé phé chuan;

- An D¢: theo Uy ban Chig khoan va Giao dich ching khoan An Do (SEBI)
da quyét dinh cat giam thoi gian tir lac IPO dén khi niém yét trén thi trudng
chtng khoan tir 13 ngay (ndm 2010) xudng chi con 06 ngdy (tir ndm 2016).

- Uc: quy trinh niém yét bao gom dua c6 phiéu ra IPO va dua cd phiéu vao
giao dich (kéo dai khoang 19 tuan, tir khi chi dinh don vi tu van dén khi két
thiic phat hanh va dua c6 phi€u vao giao dich);

- Pai Loan: Piéu kién tién quyét cho cac cong ty trong nudc mudn dugc niém
yét sau IPO trén S& TWSE hoic TPEX la phai dang ky trén thi truong chimg
khoan méi ndi it nhat 06 thang. Sau khi cac cong ty trong nudc diang ky tai
TTCK méi ndi trong vong 06 thang va dap tng quy dinh vé quy mé vén hoa
va loi nhuan theo quy ché ctuia S TPEX va TWSE, cong ty c6 thé ndp don xin
niém yét sau khi IPO.

2. Tiéu chuin ciia cong ty dai chiing

Da 5O thong 1& quéc té quy dinh cong ty dai ching phai gan vdi viéc niém yét
b phiéu tai SGDCK. Do viy, mot s6 nudc quy dinh tiéu chuan cong ty dai
chung riéng biét, tuy nhién mot sé nudc khac thi quy dinh diéu kién niém yét
duoc coi 1a diéu kién/tiéu chuan cong ty dai chung (hodc ngugc lai).

2.1. Diéu kién vé von cua cong ty dai chung
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- Tai M§y: Cong ty dai chung c6 vbn diéu 1¢ tdi thiéu 10 triéu USD (twong
duong 220 ty dong) va tdi thiéu 500 cb dong; Cong ty dai ching quy mé 16n
c6 VDL tdi thiéu 75 triéu USD (twong duong 1.725 ty dong) va trén 300 cb
d6ng (t6i thiéu 1.200 cb dong néu Cong ty dai chung 1a ngan hang).

- Tai Nhat: Vén diéu 1&: tdi thiéu 500 triéu yén (twong duong 100 ty dong),
khong c6 s6 cb dong.

- SGDCK Pai Loan Pai Bic Taipei Exchange- TPEx (Pai Loan): tdi thiéu 50
triéu NDT, tuong duong 1,5 triéu USD vén gop (paid up capital) ap dung d6i
v6i doanh nghiép trong nudc; 100 triéu NDT, tuong duong 3 triéu USD 4&p
dung ddi v6i doanh nghiép nudc ngoai;

- Thi truong MAI (Thai Lan): 200 tri¢u bath tr¢ Ién, tuong duong khoang 6,4
triéu USD vé vén gop chu sé hiru.

- Philippines: Bang Main Board: Vén diéu 1¢ téi thiéu 1a 500 triéu Peso, twong
duong khoang 9.6 triéu USD; Bang SME: Vén diéu 18 ti thiéu 13100 triéu
Peso, twong duong khoang 1,9 tri¢u USD.

- Indonesia : Piéu kién niém yét trén bang chinh (Main Board): Gi4 trj tai san
rong (Net Tangible Asset) dat tbi thiéu 100 ty Rp, twong duong khoang 1,5 ty
USD:; Diéu kién niém yét trén bang phat trién (Development Board): Gia tri tai
san rong (Net Tangible Asset) dat t6i thiéu 5 ty Rp, twong duong khoang 76
tri¢u USD.)

2.2. Piéu kién vé tinh dai chiing ctia cong ty dai chiing

- Luét So giao dich chimg khoan My: Cong ty dai chung c6 von diéu 16 t6i
thiéu 10 triéu USD thi ¢6 tdi thiéu 500 c6 dong; Cong ty dai chung quy mé 16n
c6 VDL t6i thiéu 75 triéu USD thi ¢6 tdi thiéu trén 300 c6 dong (néu Cong ty
dai chiing 1 ngan hang thi c6 t4i thiéu 1.200 c6 dong).

- Singapore: 25% sb ¢6 phan phat hanh dugc nam giit boi it nhat 500 cb dong.
- Theo khuyén nghi cia Nhém chuyén gia Ngan hang thé gigi (WB): dé xuét
tang sd ¢ dong tdi thiéu 1én 200-300 c6 dong va sé von diéu 18 da gop 1a 30
ty déng 1a hop 1y.

2.3. Giao dich chao mua cong khai cua cong ty dai chung

- Luat Chtng khoan Trung Qudc (Piéu 86): Khi ty 1é s¢ hitu ctia 1 NDT va
nhimg nguoi co lién quan dat mic 5% s cd phiéu di phat hanh cta 01 cong
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ty niém yét, mdi mirc ting, giam 5% ty 1& nam giir ¢6 phan trén phai dugc béo
cdo va cong bo theo quy dinh.

- Luat Chimg khoan Dai Loan (Piéu 43-1 dén 43-5): Khi NPT va nhitng nguoi
c6 lién quan mua dat mirc 10% sd c6 phiéu da phat hanh cta 01 cong ty niém
yét thi phai chao mua cong khai ngoai trir mot s trudng hop theo quy dinh
nhu chao ban ra cong chung...

III. VE THI TRUONG GIAO DICH CHUNG KHOAN

3.1. Quy dinh vé to chirc thiét 1ap thi trudong giao dich chirng khoan
(SGDCK)

Céc nudc nhu Anh, Han Qudc, Pai Loan, Trung Qubc déu quy dinh giao
SGDCK t6 chitc phan bang giao dich cho cac cong ty dai chung trén SGDCK

3.2. Quy dinh vé mé hinh t6 chirc, hoat dong ciia SGDCK va tham quyén
cia co quan quan ly nha nwéc vé CK&TTCK doi voi S&

Qua ra soat thong 1& qudc té, hau hét cac nude trén thé déu quy dinh chi tiét vé
t6 chirc thi truong giao dich ching khoan trén SGDCK, tham quyén giam sat
ctia UBCKNN déi véi SGDCK va chire nang, nhiém vu cia SGDCK trong
Luat Chimg khoan 1am co s& dé co quan quan 1y chtng khoan (Uy ban Chimng
khoan) thuc hién nhiém vu quan 1y, gidm sat cia minh tai SGDCK.

- Trung Quéc (Piéu 178): Co quan giam quan chtng khoan thudc Qubc vu
vién thuc hién viéc giam sat cac thi truong chirng khoan, duy tri trat tu cac thi
truong va dam bao sy van hanh hop phdp cua céc thi truong theo quy dinh
phap luat.

- Thai Lan (Piéu 14): UBCK c6 quyén han va nhiém vu dé ra cac chinh sach
ho trg va phat trién va gidm sat cic van dé lién quan dén chung khoan, kinh
doanh chirng khoan, S& giao dich ching khoan. ..

- BaLan (khoan 4 va 5 Biéu 102): quy dinh vé thim quyén cta Bo truong Bo
Tai chinh 13 cap phép thanh 1ap So trén co s& ¥ kién, xét duyét hd so cua
UBCK. Moi quy trinh, quy ché cia So phai duoc Uy ban xét duyét trude khi
trinh Bo truong ky ban hanh.

- bai Loan (Biéu 93, 95, 102..): Cac van dé lién quan dén chi dao, giam sat
hoat dong kinh doanh cta Sé giao dich chimg khoan va cac quy dinh ctia nguoi
c6 trach nhiém, ngudi c6 lién quan do UBGSTC quy dinh.
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- Han Quéc (Piéu 373-2 va 373-7): Quy dinh vé tham quyén cip phép Sé cua
co quan giam sat tai chinh (FSA). Ngoai ra Luat cling quy dinh vé quyén va
nghia vu cua SGDCK.

- Malaysia (Muc 8, 9 va 11): Quy dinh tham quyén co quan quan 1y dbi voi
SGDCK 1a Bo truong phé duyét thanh 1ap SGDCK, SGDPS (muc 8) va chap
thuén viéc stra ddi cac quy dinh ctia S& (muc 9); Quy dinh nhiém vu cua S¢&
(muc 11).

- Singapore: Quy dinh vé& quyén ctia co quan quéan Iy (MAS) véi S¢ va chirc
nang, nhi¢m vu cua So tr Quyét dinh vé chirc nang nhiém vu cia Sé tai Phan
doan 2, tiéu muc 1, diéu tir 16-21.

3.3. Quy dinh vé bd may quan 1y, diéu hanh cia SGDCK

- Trung Quéc (Piéu 106, 107): S& giao dich chimg khoan phai c6 Toéng giam
dbc, do co quan gidm quan chung khoan thuéc Qudc Vu vién bd nhiém va
mién nhiém.

- Thai Lan (Piéu 159, Piéu 162): Thanh phan Hoi dong quan tri SGD goém
khong quéa 5 thanh vién do UBCK b nhiém, va khong qua 5 ngudi do cac
thanh vién néu tai Diéu 158 bau chon va Téng giam ddc diéu hanh So giao
dich mac nhién s€ l1a thanh vién Ho1 déng Quan tri.

Thanh vién HPQT So sé rdi khoi chirc vu khi UBCK c¢6 nghi quyét bai nhiém.

- Ba Lan (Piéu 27): Moi su thay di trong Hoi ddng quan trj phai dugc UBCK
chip thuan, duoc cip theo yéu cau cia co quan duge Gy quyén bd nhiém va
loai bo cac thanh vién cia HDQT.

- Han Qudc (Piéu 380, 381): Mot San giao dich khong duoc qua 15 giam dbc
diéu hanh theo quy dinh tai mdi tiéu muyc sau day:

1. Mot giam d6c didu hanh; 2. Mot thanh vién ctia Gy ban kiém toan 1a giam
dbc toan thoi gian; 3. Chu tich Ban kiém soat thi truong; 4. Khong qua 12 giam
déc.

Uy ban Dich vu Tai chinh c6 thé yéu ciu mién nhiém Giam ddc diéu hanh bang
cach chi 1 1y do trong vong 01 thang ké tir ngay dugc bo nhiém lam giam dbc
diéu hanh.

- Pai Loan (Piéu 113, Piéu 117, Biéu 126):

+ Mot s giao dich chimg khoan thanh vién phai c6 it nhat ba giam ddc va mot
giam sat vién dugc chon trong so cac thanh vién ctia minh theo cac quy dinh
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cua di€u 1¢; tuy nhién, it nhat mdt phan ba s6 giam doc, va it nhat mot giam sat
vién, phai dugc chon trong s6 cac chuyén gia co6 lién quan khong phai 1a thanh
vién...

+ Nhing tiéu chuan va quy ché diéu chinh viéc lya chon cac giam ddc va giam
sat vién khong phai 1a ¢6 dong nhu duogc dé cap trong Poan trude s€ do Co
quan tham quyén quy dinh.

- Malaysia (Muc 10): Lién quan dén SGDCK me con, SGDCK hoidc SGD phéi
sinh duoc dé cap trong tiéu muc (2) thi phai dap tng quy dinh sau:

(1a) mot phan ba sb luong thanh vién HPQT ciia SGDCK me con, SGDCK
hoic SGD phai sinh, trong trudng hop nay, s& dugc Bo truong bod nhiém, tham
van voi Uy ban, 1am thanh vién loi ich cong ching cia SGDCK me con,
SGDCK hodc SGD phai sinh va, bat ké viéc cung cap bat ky luat nao khac, cac
thanh vién loi ich cong chung nhu vay duge bd nhiém.

(3) Bo trudng sé&, trén co s& tham van véi Uy ban, chi dinh mot nguoi tir cac
giam doc cong khai dugc bo nhiém theo ticu myc (1) lam Chu tich khong diéu
hanh cia HDQT cong ty...

3.4. Vé thAm quyén va trach nhiém cho SGDCK trong giam sat giao dich

Pa s6 Luat Chung khoan cac nude déu quy dinh rat cu thé vé quyén va trach
nhiém ctia SGDCK trong viéc giam sat giao dich trén thi trudng chig khoan.

- Luat SGDCK Han Quéc (Piéu 6): Quyén cua SGDCK duoc t6 chirc phan
dinh céc thi truong giao dich (securities market, Futures market, KOSDAQ,
etc...). V& nghia vu, S¢ giao dich Han Qudc (KRX) c6 quyén yéu cu cac cong
ty chtng khoén thanh vién thyc hién thong bao, nhic nhé nha dau tu khi phat
hién céc giao dich bat thuong, KRX c6 trach nhiém giam sat giao dich khi phat
hién giao dich bat thuong. Sau khi tién hanh céc nghiép vu theo tham quyén,
KRX béo céo cho FSS.

- Luat CK Trung Qubc (Piéu 114): SGDCK cé quyén tam nging giao dich
trong truong hop phét sinh sy viéc khong mong mudn lam can tro giao dich
chtng khoan. Khi SGDCK tién hanh bién phap tam dimg k¥ thuat dé phai kip
thdi bdo céo co quan giam quan CK thudc Qubc Vu vién.

Cac quy dinh vé nghia vu giam sat cia SGD, cu thé nhu sau:

+ Chuong 5 vé S& Giao dich Diéu 102 “S6 giao dich chimg khoén 14 thé nhan
thuc hién quan tri tu quan trong d6 cung cap co s¢ vat chat, thiét bi dé giao
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dich tap trung cac chimg khoan, t6 chirc va giam sat cac giao dich ching khoan
trén.

+ Piéu 115: Cac SGD thyc hién giam sat tryc tuyén giao dich ching khoan va
bao cdo cac giao dich dang ngo theo quy dinh cua co quan quan Iy ching khoan
thudc Hoi dong Nha nudc. ..

Trong truong hop cac tai khoan ching khoan c6 nhiing giao dich dang ngo
dang ké, néu can thiét SGD c6 thé ap dung cac hinh thic gidi han giao dich
bang cac tai khoan d6 va bao cdo cac hinh thirc gidi han nay cho co quan quan
Iy ching khoan thudc Hoi dong Nha nude.

- Dai Loan: S& c6 trach nhiém giam sat toan b giao dich chiing khoan niém
yét tai mdi SO trén co sé bao céo thudng xuyén va bat thudng cia cac thanh
vién giao dich, thanh vién bu trir va ngan hang thanh toan. Ngoai ra, S¢ cling
phai thuc hién cac bién phap can thiét nham phat hién céc giao dich phéi sinh
c6 dau hiéu bat thuong. Khi phat hién nhiing sy kién bat thudng khi thuc hién
giam sat thi truong, ngoai viéc thuc hién nhitng hanh dong ngéan ngua tinh
trang nay, SG con phai thu thap nhitng thong tin lién quan, phan tich va nghién
curu, dua ra bdo céo gidm sat, hd so vu viée va bio cédo cho UBCK trong thoi
han nhét dinh.

IV. VE PANG KY, LUU KY, BU TRU VA THANH TOAN CHUNG
KHOAN

1. V& mé hinh t6 chirc ciia to chirc lwu ky chirng khoan

Tb chirc luu ky chtmg khoan ctia mdi nudc duoc goi 14 “Td chire luu ky chimg
khoan tap trung” (tiéng Anh 13 Central Securities Depository, viét tit 1a CSD).
Khai niém CSD thé hién rang tat ca chimg khoan duogc luu ky tap trung, duy
nhat tai dady. Nhiéu nudc trén thé gidi dung cum tir Central Securities
Depository hodc Central Depository dé tao tén cho T chirc luu ky chimg
khoan cua nudc ho, vi du: New Zealand, Iran, Pakistan, Ti€p, Na Uy, Ba Lan,
Slovakia.....

Céac T6 chirc luu ky chtmg khodn tap trung: dugc quy dinh 1a doanh nghiép,
thuong hoat dong dudi mo hinh cong ty TNHH mot thanh vién hodc cong ty
o phan. Vi du: Cong ty Luu ky tap trung va Bu trir Trung Québc (CCDC) 1a
Cong ty TNHH mdt thanh vién. Cong ty Luu ky va Bu trir Chirng khoan Dai
Loan (TDCC), Cong ty Luu ky Quéc gia An D6 (NSDL), T6 chire Luu ky
ching khoan tap trung Iran (CSDI), Cong ty Luu ky tap trung Pakistan (CDC),
T6 chirc Luu ky chtng khoan tap trung Ba Lan (KDPW), T6 chirc luu ky chimg
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khoan Han Qué)c ((KSD) 1a mot t6 chure cong dac biét, hoat dong khong vi muc
tiéu loi nhuén, c6 khoang 100 cb déng...) 1a cong ty c6 phan.

2. Hoat dong lwu ky chirng khoan tip trung tai t6 chirc lwu ky chirng
khoan

Hoat dong luu ky chtng khoan tap trung thudng duoc giao cho 01 td chtc duy
nhat thuc hién. Mot s6 nudce c6 nhiéu to chirc luu ky chting khodn tap trung
nhung tach riéng dé luu ky cho cac loai chimg khoan khac nhau (vi du: T6
chtrc luu ky ¢d phiéu, T6 chtrc luu ky trai phiéu...). Cac nudc thudong khong
cho t6 chirc nao khac duoc phép luu ky chimg khoan tap trung cho cung mot
loai chtng khoan da c6 td chirc luu ky duge phép thuc hién. Hién trong sb 23
quéc gia thudc hiép hoi ACG (Hiép hoi cac To chire luu ky chimg khoan tép
trung Chau A- Thai Binh Duong) chi duy nhat An B¢ cho phép 2 to chire luu
ky tap trung canh tranh truc tiép v4i nhau.

- Luat Chung khoan Nga, Han Quéc: quy dinh kha chi tiét hoat dong luu ky
chirng khoan.

- Luat Chtng khoan Trung Qudc: néu rd ching khoan phai duogc luu ky voi to
chtrc dang ky va bu trir ching khoan trude khi ni€m yeét.

- Luat Ching khoan Bulgari: giao Bo trudong Bo Tai chinh quy dinh chi tiét vé
hoat dong nay trén mot s6 nguyén tac da néu tai Luat Chiung khoan.

3. Cac quy dwoc thanh 1ap béi to chire lwu ky chirng khoan (Quy hé tro
thanh toan, quy bu trir)

- Luat Chimg khoan Trung Qudc c6 quy dinh:

“_ T6 chire ddng ky va bi trir chitng khodn phdi thanh 1dp quy dw phong riii ro
bt trir chitng khodn, dwge sie dung dé thanh todn hodc b ddp cdc khodn ton
thdt ciia t6 chite ding ky va bu triv chirng khodn do vi pham vé thanh todn, sy
cé ky thudt, 16i vdan hanh va cdc yéu t6 bat kha khdng.

- Quy dw phong rui ro bu trir chung khoan phai dwoc trich tir cac khoan thu
nghiép vu va loi nhudn ciia t6 chire ding ky va bit trir chitng khodn, va cé thé
do cdc thanh vién bi trir dong gop trén co sé ty 1é phan dnh khoi lwong chitng
khoan giao dich cua cdc thanh vien.

- Viéc huy ddng va kiém sodt qui dw phong rii ro bi triv chitng khodn phdi
dwoc co quan giam quan chung khodn thuoc Quoc Vu vién phoi hop voi co
quan tai chinh thuéc Quoc Vu vién quy dinh.”
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“_ 86 tién huy dong dwoc cho quy du phong riii ro bl triv chitng khodn phdi
dwoc guri vao mot tai khoan dac biét tai mot ngdan hang dwoc chi dinh va dwoc
quan ly tach biét.

- Sau khi gidi quyét cdc dé nghi dén bii véi sé tién huy dong ciia quy diw phong
rii ro bt triv chitng khodn, t6 chire ding ky va b trir chitng khodn phdi tim
cdch bu lai tir nhitng nguoi co trach nhiém lién doi.”

- Luat Chtng khoan Nga c6 quy dinh chung 13 “T6 chtc thanh toan bu trir thuce
hién thanh toan cho cac giao dich ching khoan c¢6 nghia vu thanh 1ap cac quy
dic biét nham giam thiéu rui ro tir viéc khong hoan thanh/ khong thuc hién day
du cac giao dich chimg khoan. Quy mo téi thiéu cac quy nay s& do Uy ban Lién
bang vé TTCK thiét 1ap theo thoa thuan v6i Ngan hang Trung wong Lién bang
Nga.”

- LCK Héng Kong: ¢6 quy Guarantee Fund (d6i v&i co phiéu) va Reserve Fund
(d6i véi thi truong phai sinh) do Cong ty bu trir chimg khoan Hong Kong
(HKSCC/HKFECC) diéu hanh trén co sé khoan dong gop tir cac thanh vién
bu tru/ thanh vién bu trir chung.

- LCK Nhat Ban: ¢6 quy Clearing Fund do Tap doan Bu trir Chiing khoan Nhat
Ban (JSCC) quan 1y dé boi thuong trong truong hop TV mat kha ning thanh
todn, do cac TV bu trir dong gdp mirc ky quy bu trir va mirc dong gop vao quy
bu trir (theo SPAN va tinh theo tuan). JSCC sé& xir Iy boi thuong theo quy trinh
5 tuyén.

- LCK Indonesia: c6 quy Guarantee Fund do Trung tam Thanh toan bu tru
Indonesia (KPEI) quan 1y, trén co s& dong gop cua cac thanh vién thanh toan
bu trir. Quy nay khong dugce phan bd cho bat cir di twong nao vi bat ky muc
dich gi ngoai trir muc dich dam bao viéc thanh todn céac giao dich ching khoan.

- Singapore: c6 quy Clearing Fund do Cong ty luu ky Bu trir thuéec SGDCK
Singapore quan ly, trén co s& dong gop cua cac TVBT, Cong ty luu ky bu trr,
doanh nghiép bao hiém thanh toan va cac khoan dong goép khac vao quy. Quy
dugc str dung khi c6 thanh vién mét kha nang thanh toan.

- bai Loan: c¢6 Cong ty bu trir va thanh toan (JSCF) do SGDCK bai Loan quan
1y trén co so dong gdp clia So, cong ty moi gidi va td chuc giao dich chimg
khoan. Quy duoc sir dung khi mot cong ty ching khoan mat kha nang thanh
toan, thuc hién theo trinh tuy quy dinh trong Pao luat Chung khoan va giao dich
ching khoan bai Loan.
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V. VE THU HUT PAU TU NUOC NGOAI TREN THI TRUONG
CHUNG KHOAN

1. Cach xac dinh ty I€ s& hitu nwéc ngoai

- Quy dinh tai thi truong Malaysia: NPT nudc ngoai — Bén nudc ngoai (foreign
interest) c6 nghia la bat ¢t nha dau tu nao, nhom nha dau tu, hodc cac bén ¢o
lién quan td1; ca nhan khong phai 1a ngudi Malaysia; cadc cong ty hoat dong &
nudc ngoai; cac cong ty hoat dong ¢ Malaysia nhung s& hitu trén 50% gia tri
tai san cua hai déi tuong trén (ca nhan khong phai ngudi Malaysia hodc cac
cong ty hoat dong ¢ nudc ngoai).

- Quy dinh tai thi truong Thai Lan: Nguoi nude ngoai duge quy dinh trong
Pao Luit, nhu 1a mot c4 nhan nude ngoai, mot cong ty nudc ngoai, hoic da sd
vbn nudc ngoai tai Cong ty Thai Lan (tirc 1a tir 50% vdn tro 1én) hodc mot cong
ty ma ngudi quan 1y da sb 12 nguodi nudc ngoai.

2. Ty 1€ sé hiru nwée ngoai trén thi trwong chirng khoan

- Luat Pau tu nudc ngoai Philippines: ban hanh Danh muc gidi han ty 16 SHNN
theo cac nganh nghé kinh doanh phan chia theo cac murc 0%, 20%, 25%, 30%.,
40%, 60% va 100%.

- Tai Brazil, nha du tu nudc ngoai c6 thé dau tu vao tat ca cac san pham nhu
ddi voi nha dau tu trong nudc, ngoai trir cac linh vuc duoc liét ké cu thé nhu
Van tai hang khong (20%), dich vu cép truyén hinh (49%), to chtc tai chinh
(Gidi han nam gitr c6 phiéu pho thong duogc ap dung riéng cho timg ngan hang
va viéc giao dich ciing bi giéi han theo ty 1é nam gitt nay).

- Tai Han Qudc: quy dinh vé SHNN ciing duoc quy dinh trong cac Luat chuyén
nganh khac ngoai Luat Chimg khoan nhu Luat kinh doanh vién thong, Luat
Hang khong, Luat truyén hinh..

- Tai Thai Lan: han ché sy tham gia cia nudc ngoai trong 43 nganh hoat dong
kinh doanh, dugc phan thanh 03 danh muc, cac han ché quyén s& hiru khac
nhau, tuy thudc vao ting nhém.

- Theo khuyén nghi ctia nhom chuyén gia WB trong qua trinh tham van, dong
v vo1 de xuat gidi han nén mé rong 1a 100% trir khi 1a loai hinh kinh doanh ¢6
diéu kién dat ra gioi han khéc.

Viéc md rong gidi han nay sé& tao diéu kién cho nhiéu c6 phiéu cia cac cong ty
Viét Nam du di€u kién tham gia vao chi s6 MSCI cac thi truong maéi noi, doi
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hoi “room nudc ngoai” phai & muc t61 thiéu dé cac nha dau tu nudc ngoai co
thé mua.

VI. VE TO CHUC KINH DOANH CHUNG KHOAN

1. Co ciu co dong, thanh vién gop von thanh lap cong ty chirng khoan,
cong ty quan ly quy

- Trung Quéc! :

- Pai Loan!?

2. Hoat dong cia cong ty chirng khoan, cong ty quan ly quy

- Trung Quéc: Céc hoat dong dich vu cu thé cua cong ty chung khoéan,
cong ty quan 1y quy cung cip cho khach hang do Quéc vu vién quy dinh va chi
duoc thyc hién khi duoc co quan giam quéan chimg khoan thuéc Qubc vy vién
chap thuin.

Piéu 125: Tuy theo su chap thuan cla co quan giam quéan ching khoan thudc
Quéc Vu vién, cong ty chimg khoan dugc tham gia mdt phﬁn hoac toan bd cac
nghiép vu sau:

(1) Moi gioi chiig khoan,;

(2) Tu van dau tu ching khoan;

(3) Tu van tai chinh lién quan dén giao dich hodc dau tu chting khoan;

(4) Bao lanh phat hanh hodc bao ti€éu chirng khoan;

(5) Giao dich tai khoan tu doanh;

(6) Quan ly tai san chimg khoan; va

(7) Cac nghi¢p vu chung khoan khac

Piéu 142: Dich vu ctia cong ty ching khoan cung cap cho khach hang vé tién
hodc ching khoan dé giao dich ching khoan phai phu hop véi cac quy dinh
ctia Qudc Vu vién va dugc co quan gidm quan chtng khoan thudc Qubc Vu
vién chép thuan.

- Pai Loan: Trong Luat Chimg khoan, quy dinh mét sb dich vu ctia cong
ty chimg khoan; tuy nhién, trong Lut ciing giao co quan c6 tham quyén quy
dinh diéu kién dang ky thuc hién cic hoat dong kinh doanh cta cong ty chimg
khoan.

Piéu 60. Trir truong hop dugc co quan co thim quyén chép thuan, cong ty
chimg khoan khong duoc thuc hién cac hoat dong kinh doanh sau day:

1 Tham khdo quy dinh vé dau tu nudc ngoai tai céng ty ching khodn Trung Quéc tai
https://www.kwm.com/en/cn/knowledge/insights/a-brief-analysis-of-the-new-rules-for-foreign-invested-
securities-companies-20180521

2. Tham khdo Quy ché& hoat déng cla cong ty ching khodn ciua DPai Loan tai
http://eng.selaw.com.tw/LawArticle.aspx?LawID=FL0O07530& ModifyDate=1061205&Hit=1
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1. Cung cép giao dich ky quy hodc ban khéng chimg khoan
2. Hoat dong dudi dang dai 1y giao dich ky quy hoic ban khdng chimg khoan.

3. Cho muon hoac cho vay chiing khoan hodc hoat dong dudi dang dai 1y hodc
trung gian cho muon hoac cho vay ching khoén.

4. Cho muon hodc cho vay tién c6 lién quan dén hoat dong kinh doanh chimg
khoan hodc hoat dong dudi dang dai 1y hodc trung gian cho muon hodc cho
vay tién.

5. Lién quan dén hoat dong kinh doanh chimg khoan, nhan hoa hdng tir khach
hang tir hoat dong luu ky chtng khoan hoic dau tu tién cta khach hang.

Co quan c6 tham quyén quy dinh diéu chinh vé trinh d6, nhan su, hoat dong
va quan 1y rui ro cta cong ty chiung khoan ding ky chap thuan thuc hién hoat
dong kinh doanh c6 lién quan theo quy dinh tai doan trén.

- Thai Lan: Cac hoat dong dich vu cua cong ty chirng khoan dugc huéng
dan theo vin ban ctiia Hoi dong Giam st thi trudng von. Cu thé 1a:

Piéu 113. Trong hoat dong kinh doanh méi giéi chimg khoan, cong ty ching
khoan thuc hién theo quy tic, diéu kién, thu tuc theo thong bao ctia Hoi Déng
Giam Sat Thi Truong Von.

Piéu 114. Khi hoat dong kinh doanh tu doanh chimg khoan, Cong ty chimng
khoan phai tudn thu theo quy dinh, diéu kién va thu tuc quy dinh trong thong
céo cia Hoi Pong Giam Sat Thi Truong Von.

Piéu 115. Khi tu van dau tu, Cong ty chimg khoan phai tuan tha cac quy tic,
diéu kién va thu tuc quy dinh trong thong cao ctia Hoi dong giam sét thi truong
von. Hoi dong giam sét thi trudng von ¢ thé quy dinh murc 1& phi va phi dich
vu ma Cong ty chimg khodn sé& thu ctia khach hang khi thuc hién tu van dau
tu.

Piéu 116. Khi bao lanh phat hanh chimg khoan, Cong ty chimg khoan phai
tuan thu cac quy tac, diéu kién va thu tuc quy dinh trong thong cdo cua Hoi
Poéng Giam Sat Thi Truong Vén. Khi d6 Hoi Pong Giam Sat Thi Truong Vén
cling c6 thé quy dinh mirc 1 phi va phi dich vu ma Cong ty chimg khoan s&
thu ctuia khach hang khi bao lanh phat hanh chirng khoan.

- Nga: Thuat ngit “T6 chtic tao 1ap thi trudng chimg khoan chuyén nghiép”
duoc hiéu 1a phap nhan duoc cip phép thuc hién hoat dong kinh doanh chimg
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khoan. Trong d6, cac loai hinh tao 13p thi truong chirng khoan chuyén nghiép
bao gdm:

+ Mbi gidi chimg khoan (Piéu 3): T6 chirc mdi gidi cé quyén cho khach hang
cua ho vay tién va/ hodc chirng khoan dé thuc hién giao dich mua va ban chirng
khoan véi diéu kién khach hang phai dam bao khoan vay bang cach thuc theo
quy dinh tai khodn nay. Cac giao dich dugc thuc hién c6 sir dung tai san tién
va/ hodc chimg khoan di vay tir to chirc moi gidi dugc goi 1a giao dich ky quy.
+ Ty doanh chimg khoan (Piéu 4) 1a viéc thuc hién hop ddng mua ban chimg
khoan véi tu cach c4 nhan va tu chiu chi phi bang cach cong bd cong khai cac
murc gia mua va/ hodc ban ching khoan kém theo nghia vu mua va/ hoac ban
cac chimg khoan d6 tai mic gia da cong bé.

+ Tu van tai chinh (Piéu 2) 13 phap nhan duoc cap phép thuc hién hoat dong
moi gidi va/ hodc tu doanh va cung cap céac dich vu cho to chirc phat hanh lién
quan dén viéc chuan bi Ban céo bach phat hanh ching khoan.

+ Quan 1y uy thac chimg khoan (Piéu 5)

+ Thanh toan, bu trir chimg khoan (Piéu 6)

+ Luu ky chimg khoan (Piéu 7)

+ Luu giit s0 ddng ky chu s& hitu chting khoén (Piéu 8)

+ To chirc cac giao dich dan sy khac vé chung khoan trén thi trudng chimg
khoan (Diéu 9)

3. Han ché ddi véi cong ty chirng khoan, cong ty quan 1y quy

- Dai Loan':

4. Quy bao vé nha diu tw chirng khoan

VII. VE CONG BO THONG TIN

VIIL. NHIEM VU, QUYEN HAN CUA CO QUAN QUAN LY NHA
NUOC VE CK&TTCK

1. Hoat dong thanh tra ching khoan ciia co' quan quén 1y nha nuéc vé
CK&TTCK

- Luat Ching khoan Trung quéc (Piéu 180) quy dinh: Co quan Gidm quan
(UBCK Trung quéc) c6 thim quyén thuc hién cac bién phap sau: (i) Triéu tap
cac bén lién quan, cac don vi va ca nhan lién quan dén su viéc va yéu cau ho
gidi trinh; (i1) Xem xét va sao chup céc tai liéu nhu dang ky tai san, sao ké lién
lac lién quan dén sy viéc; (iii) Xem xét va sao chup sao ké giao dich chimg
khodn, tai liéu ding ky va chuyén nhuong, tai lidu tai chinh ké toan cua don vi,

3 Tham khdo Quy ché& hoat déng cla cobng ty ching khodn cua DPai Loan tai
http://eng.selaw.com.tw/LawArticle.aspx?LawID=FL0O07530&ModifyDate=1061205&Hit=1
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ca nhan lién quan dén sy viéc; (iv) Tham tra tai khodn ti€n va ching khodn, tai
khoan ngan hang ctia cac bén lién quan va cua don vi, ¢4 nhan lién quan dén
sur viéc...

- Pao luat vé Uy ban Ching khoan Uc - ASIC quy dinh ASIC c6 cac thim
quyén: (i) Triéu tap c4 nhan lay 10i chimg; (i) Thuc hién kham xét va tim ho
so tai liéu tai mot dia diém hoat dong kinh doanh; (iii) Tiép can vé6i thong tin
dién thoai, dién tin do co quan, t6 chirc khac cung cép.

- Theo Pao luat Chuing khoan ndm 1933 va Pao luat Giao dich chirng khoan
My nim 1934, cac nhan vién ctia Uy ban Chang khoan My - SEC ¢ quyén:
(i) triéu tAp nhan chung, 1ay 101 khai hodc 11 ching c6 tuyén thé; (ii) thu thap
bang chimg, yéu cau cung cap bat ky tai liéu, hd so nao ma SEC cho rang co
lién quan dén vu viéc; (iii) yéu cau cic co quan, to chirc phdi hop trong viéc
xac minh, 1am ro, thu thap thong tin.

- Co quan quan Iy TTCK Phap — AMF cé quyén: (i) yéu cau cung cip bat ky
tai liéu nao; (ii) thAm van bat ky ngudi nao; (iii) kham xét cac co sd kinh doanh,
noi ¢ va thu giit tai liéu.

- Co quan quan Iy TTCK P - Bafin ¢6 cac thim quyén: (i) yéu cau bat ky
thong tin can thiét cho cudc diéu tra tir cac bén lién quan bao gom ca thong tin
dién thoai, email; (ii) kham xét tai san hodc dia diém kinh doanh cua dbi tuong
nghi vén; (iii) yéu cau t6 chirc, ca nhan dén giai trinh, 14y 10i khai, diéu tran.

- Co quan quan Iy TTCK Ha Lan — AFM ¢6 quyén: (i) yéu cau cung cap thong
tin tir bat ky to chirc, ca nhan nao; (ii) tién hanh kiém tra hd so tai liéu, kham
xét dia diém kinh doanh ctia bat ki to chirc ca nhan nao ké ca bén thu ba; (iii)
triéu tap lay 10i khai cta c4 nhan...

- Co quan thanh tra giam sat TTCK cua Nhat — SESC (thudc FSA) c6 quyén:
(i) thAm van c4 nhan lién quan dén vu viéc; (ii) yéu cau ca nhan ndp tai liéu,
th6ng tin, dir li€u (trén méy tinh, dién thoai...) 1a vat chung; (ii1) kham xét dia
diém kmh doanh cua ddi tuong tmh nghi va thu gilt cac vat chung lién quan;
(iv) yéu cau céac co quan cong quyen hoic t6 chtrc tu nhan phdi hop cung cap
thong tin, bdo cao vé céc van dé lién quan dén vu viéc.

- Co quan quan Iy TTCK An B¢ - SEBI ¢6 quyén: (i) yéu cau cung cap thong
tin dé thanh tra, kiém toan tir moi to chirc, ca nhéan lién quan dén TTCK, t6
chtrc trung gian va céc to chire tu quan trén TTCK; (ii) yéu cau cung cap thong
tin, tai liéu luu gilt tir bat ky t6 chirc ca nhan bao gdm bat ky ngan hang hoic
bét ky co quan, t6 chirc, doanh nghiép duoc thanh 1ap va hoat dong theo quy
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dinh phap luat An D6 ma SEBI cho ring c6 lién quan dén bat ky hoat dong
thanh tra, diéu tra ctia SEBI vé giao dich chtng khoan.

* Céac nguyén tic ctia IOSCO ma UBCKNN la thanh vién:

+ Nguyén tic s6 03: Co quan quan 1y can c6 du tham quyén, ¢6 ngudn lyc phu
hop dé thuc thi chirc nang nhiém vu va tham quyén ctia minh.

+ Nguyén tic s6 10: Co quan quan 1y phai c6 thim quyén day du trong thanh
tra, di€u tra va gidm sat.

+ Nguyén tic s6 11: Co quan quan 1y can c6 thim quyén day du trong hoat
dong cudng ché thyc thi.

+ Nguyén tic s6 12: Hé thong quan 1y can dam bao viéc sir dung c6 hiéu qua
va dang tin cay cac tham quyén thanh tra, dicu tra, gidam sat va cudng ché thuc
thi va trién khai mot chuong trinh gidm sat hi¢u qua.

- Y kién cta chuyén gia WB: dong ¥ voi viéec UB ¢ quyén yéu cau thong tin,
tai liu hoac dir liéu va co quyén xuat hién dé tra 101 cac nghi van nhung nén
quy dinh rd rang co quan, to chic, ci nhan do bat budc phai tudn thi cac yéu
cau cua UB. Quyén han nay cta UB nén dugc tach riéng thanh mot Diéu thay
vi 1a mdt khoan.

2. Tham quyén xir Iy vi pham, xir phat vi pham trong linh vuc chirng
khoan

- Theo tai liéu ctia IOSCO vé "Cac bién phap phong ngira hiéu qua trong CLrO’ng
ché thyc thi phap luat chimg khoan", co quan quan Iy TTCK nén c6 va can san
sang str dung nhiéu bién phap xur ly khac nhau mang tinh hi¢u qua, phu hop
v6i tinh chat me d6 vi pham va thuyét phuc. Bién phap xir Iy nén tuong tmg
V(’)’i muc do vi pham va hudng téi phong ngtra vi pham. IOSCO khuyén nghi
rang vi pham co the dugc phong ngtra khi co quan quan ly TTCK dugc trao
tham quyén va san sang 4p dung cac bién phap xt 1y phu hop, co day du cac
bién phap xtr 1y pht hop véi tinh chat, mic do da dang clia rat nhiéu loai vi
pham vé ching khoan khac nhau; x4c dinh va yéu cu cac doi tuong lién quan
chiu trach nhiém; c6 cac bién phap xir Iy mang tinh thuc tién va sang tao dap
ung tdt nhat cac 1gi ich chung cta xa hoi va loi ich cia nha dau tu.

- Co quan quan Iy TTCK nhu Phap (AMF), Anh (FCA), My (SEC), Uc (ASIC),
Ha Lan (AFM), Dic (Bafin)... ¢4 quyén 4p dung hinh thirc xtr Iy vi pham can
ctr theo tinh chat, muc do, anh hudng cua vi pham, c6 tinh tinh tiét tang nang,
giam nhe va huéng toi ran de ddi twong vi pham, ngan chin anh hudng xau
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dén thi truong; bao gdm cac bién phéap xir 1y: théng bao/canh bao vi pham, xu
phat hanh chinh. Co quan quan 1y ¢6 thé thuc hién bién phép canh bao vi pham
trén website nham canh bao nha dau tu vé loai hinh vi pham, rti ro cé lién
quan.

Vi¢c quy dinh nhu vay tao thuan lgi cho co quan quan 1y trong thuc thi phap
luat, phong chéng vi pham, phong ngira va canh bao rii ro trén thi trudng.

- Luat Chimg khoan Trung qubc: Piéu 233 quy dinh c4 nhan vi pham phap luat
chtng khoan trong trudong hop nghiém trong thi co quan quan 1y TTCK c6 thé
cAm tham gia cac hoat dong chimg khoan c6 thoi han hodc vinh vién (bao gom
khong dugc hanh nghé hoac khong duoc dam nhi¢m vi tri gidm ddc, kiém soat
vién hodc 1anh dao ctia mét td chirc niém yét).

- Cac biéu 11 (Khoan 4a, 4b, 4c) , 11A (Khoan 1-b (i)) Pao luat vé UBCK An
Do quy dinh: khi can thiét vi quyén loi cia TTCK hodc ctia nha dau tu, khi da
hoan tat diéu tra hodc khi dang diéu tra, UBCK An D¢ c6 cac quyén ban hanh
van ban: dinh chi giao dich bat ky chimg khoan nao trén SGDCK; cdm c4 nhan
tiép can voi TTCK va cAm bat ky ca nhan lién quan dén TTCK mua ban, giao
dich chimg khoén; dinh chi chirc vu cua bat ky nhan vién SGDCK hoac t6 chirc
tu quan (SRO); dé bao vé nha dau tu, UBCK An D6 c¢6 quyén ban hanh vin
ban: cdm bat ky cong ty nao phat hanh ban cao bach, tai lidu chao ban hodc
quang ba nham chao ban ching khodn ra cong chiing.

- UBCK My va Canada c6 thé cAm c4 nhan c6 hanh vi vi pham luit chimg
khoan mang tinh chét ltra dao vinh vién khoéng dugc tham gia TTCK.

- B6i voi Luat Chuing khoan Nga, d6i tuong diéu chinh cta Luét hep hon, chi
giéi han trong cac mdi quan hé phat sinh trong qua trinh phat hanh va phan
phéi chimg khoan, thong tin trén TTCK, cac to churc tao lap TTCK chuyén
nghiép va to chtc tu quan'. Luat Chimg khoan Philippines ngoai viéc quy
dinh nhitng ndi dung truc tiép lién quan dén chimg khoan va thi truong chimg
khoan tai Philippines con quy dinh rat chi tiét vé diéu tra, pham toi, truy t6 toi
pham, trach nhi¢ém dan sy ctia cadc bén lién quan dén ching khoan va thi trudong
chung khoan giai quyét mbi quan hé giita cac quy dinh vé dau tu ctia Puc voéi
cac quy dinh cia Lién minh Chau Au ciing quy dinh hau hét cic van dé vé
chtng khoan va thi truong chimg khoan'. Luat Chimng khoén ctia Estonia diéu
chinh vé chao ban ching khoan ra cong chung va dang ky giao dich trén thi

14 Xem thém Luat Chirng khoan Nga tai https://www.ebrd.com/downloads/legal/securities/russiasm.pdf.
15 Xem thém Luat Ching khoan Philippines tai
https://www.lawphil.net/statutes/repacts/ra2000/ra_8799 2000.html
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truong ching khoan cé t6 chire, cac hoat dong cta cong ty dau tu, quy dinh
dich vu dau tu, td chirc hoat dong cua cac thi truong chung khoan va hé théng
thanh toan chimg khoan c6 to chire cling nhu thyc thi giam sat thi truong ching
khoéan va cac thanh vién tham gia thi truong!®.

- Nhoém 2: Céc nude ¢6 mdt hodc mot sb dao luat quy dinh vé chung khoan
va thi truong ching khoan. Nhoém nay pho bién hon so v6i Nhom thir nhit,
gém mot sb dai dién: Albania, Ao, Han Quéc, Pai Loan. Trong nhom nay,
quy dinh vé chtng khoan, trinh tu, thi tuc, tham quyén quan 1y cong cu phai
sinh, quy du tu va nhiéu ndi dung khéac lién quan dén chtng khoan duoc cu
thé hoa tai cac van ban Luat khac nhau. Vi du: tai Albania ngoai Luat Ching
khoan con c¢6 Luat Doanh nghiép va trai phiéu Chinh phii, Luat thiu tom
doanh nghiép va phat hanh ra cong chung; tai Ao c6 02 Luat lién quan dén
chimg khoan 1a Luat S¢ giao dich chung khoan va Luat Giam sat ching
khoan; Han Qudc va Pai Loan déu c6 02 dao Luat 1a Luat Chung khoan va
S& giao dich va Luat giao dich san pham twong lai... Co thé thiy, ddi véi cac
nuéc thuéc nhém 2, Luat Chimg khoan hau nhu chi tap trung vao quy dinh
lién quan dén céc loai ching khoan co sé 13 ¢6 phiéu, trai phiéu, chimg chi
quy, chtng chi luu ky.. con ddi véi cac quy dinh lién quan dén san pham phai
sinh (hop dong twong lai, hop ddng quyén chon...) hodc nhimg quy dinh mang
tinh ddc trung riéng nhu trai phiéu Chinh phu, chao ban chimg khoan ra cong
chung, dua chimg khoan vao giao dich trén thi trudng ching khoan co to
chtrc... s€ dugc quy dinh tai cadc van ban luat khac. Nhin chung, trong nhém
nay, Luat Chung khoén van 13 dao luat quan trong nhat, quy dinh mang tinh
nguyén tic chung nhat dbi véi cac hoat dong trén thi truong chimg khoan.

- Nhom 3: Nhom nay gdm cac nude coi thi trudng chimg khoan 1a mot cau
phan cua thi trudng von hodc thi truong tai chinh; do vay, nhimg nudc nay
thuong khong c6 mot dao luat riéng biét vé chimg khoén ma ap dung theo dao
luat va quy tic riéng ctia Khu vuc chung Chau Au (Vi du: Séc'”, Bic..) hodc
néu c6 thi quy dinh dudi dang van ban Luat vé thi trudng von hoic thi truong
tai chinh no1 chung (nhu Croatia 1a Luét Thi truong vOn, Nhat Ban 1a Luét
giao dich va cac cong cu tai chinh, Latvia la Luat thi trudng cong cu tai chinh,

16 Xem thém Luat Ching khoéan Estonia tai
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/524072017012/consolide

17 Xem thém quy dinh luat vé ching khoén Séc tai
http://www.cnb.cz/en/supervision_financial market/legislation/otc_derivatives/national legislation.html
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Malaysia la Luat Dich vu va thi truong von, Na-uy la Luat giam sat tai chinh,
Luat giam sat cac to chire tin dung, doanh nghiép bao hiém va giao dich ching
khoan, Ba Lan 1a Luat giam sat thi trudng von...).

Nhu vay, néu xét vé nguén luat diéu chinh hoat dong chung khoan va thi
truong ching khoan, c6 su khac biét rat 1on giita cac nhém qudc gia. Noi dung
quy dinh tai cac dao luat vé chimg khoan thuong duoc thiét ké phu hop véi
muc tiéu quan 1y, trinh d6 quan 1y va dic thu cua hé thong luat timg qudc gia.

III. PHAM VI PIEU CHINH, KHAI NIEM VE CHUNG KHOAN -
HANG HOA TREN THI TRUONG CHUNG KHOAN, TRONG LUAT
CHUNG KHOAN

3. Pham vi diéu chinh ciia luit vé chirng khoan

3.1. Cac nudc c6 Luat Chirng khoan

Tuong ty nhu Viét Nam, cic nudc déu quy dinh vé pham vi diéu chinh cia
Luat Chimg khoan dé tao sin choi riéng cho cac chu thé khi tham gia thi
truong chimg khoan.

- LCK Nga (Piéu 1): Luat nay diéu chinh cic mdi quan hé phat sinh trong
qua trinh phat hanh va luu hanh ching khoan, khong phan biét loai hinh to
chtrc phat hanh, trong qué trinh luu hanh céc ching khoéan khac thugc nhirng
truong hop duge quy dinh boi Luét lién bang va cac dic diém cu thé cua viée
thanh 13p va hoat dong cua cac t6 chuc tao lap TTCK.

-  LCK Trung Qubc (Diéu 1): Luat nay dugc ban hanh nham muc dich quan
1y hoat dong phat hanh va giao dich chirmg khoan, bao vé loi ich va quyén loi
hop phap ctia nha dau tu, duy tri trat ty kinh té va loi ich chung ctia x4 hoi, va
thic day nén kinh té thi trudng x3 hoi chu nghia.

- LCK Han Quéc (Piéu 1) Muc dich ctia Luat nay 1a dong gop vao sy phat
trién ctia nén kinh té qudc gia bang viéc tao diéu kién cho luu hanh ching
khoan rong rai va cé trat tu, va bado vé cac nha dau tu thong qua viéc phat
hanh, mua ban, kinh doanh hodc hoac cac giao dich chimg khoan khac mot
cach cong bang trén thi trudng chimg khoan.'®

- LCK Pai Loan (Piéu 2): Luat nay diéu chinh hoat dong quan 1y va giam
sat viéc chao ban, phat hanh ra cong chiing va kinh doanh chtng khoén.

8 Tham khao Luat Giao dich va «ciac cdng cu tai chinh Nhat Ban tai
https://www.fsa.go.jp/common/law/fie01.pdf
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- Luat Chirng khoan Hoa Ky'’: Luat Ching khoan quy dinh viéc chao ban
va ban chimg khoan tai Hoa Ky. Trir khi dé nghi du diéu kién dé duoc mién
dang ky, Pao luit Chimg khoan yéu cau cong ty giri mot ban ké khai dang ky
chtra thong tin vé chinh nd, chimg khoan ma né dang cung cp va dé nghi.
Trong khi cac bao cdo dang ky dugc nhan vién SEC tuyén chon co6 chon loc,
SEC khong danh gia gié tri cia ching khoan hoac xac dinh xem chiing khoan
duoc cung cap 1a dau tu "t6t" hay thich hop cho mot loai nha dau tu cu thé.
3.2. Cac nudce khong c6 Luat Ching khoan chuyén biét

- Luat Giao dich va céac cong cu tai chinh Nhat Ban (Diéu 1): Luat nay diéu
chinh cac van dé can thiét lién quan dén nhiing ca nhan tham gia kinh doanh
cac cong cu tai chinh va dam bao hoat dong ctia cac S giao dich cac cong cu
tai chinh pht hop quy dinh phap luat, dé bao dam sy cong bang cho hoat dong
phat hanh chimg khoédn va céac giao dich cac cong cu tai chinh, v.v. va tao
thuan loi cho viéc phan phdi ching khoan duoc tron tru thong qua d6 tdi da
hoa cac chirc ning cua thi truong von, gop phan phat trién bén viing nén kinh
té qubc gia va bao vé cac nha dau tu.

- Luat giao dich cac cong cu tai chinh Ba Lan (Piéu 1): Luat nay quy dinh
cac quy ché, cach thirc va diéu kién vé ky két va thuc hién kinh doanh lién
quan dén giao dich chimg khoan va céc cong cu tai chinh khac, cic quyén va
nghia vu ciia cac ddi twong lién quan dén cac giao dich nay va viéc giam sat
cac hoat dong trén.

- Luat Cac dich vu va thi truong von Malaysia (Act 671): diéu chinh va dua
ra cac van dé lién quan dén céac hoat dong, cac thi trudng va céc to chire trung
gian trén thi trudng von va cac van dé lién quan dén xtr Iy hau qua va cac bat
thuong tir dbi tuong do.

4. Quy dinh vé chirng khoan — hang héa trén thi truomg chimg khoan
trong Luat chirng khoan

Dbi v6i chimg khoan — hang héa trén thi truong chimg khoan, mdi nuée co
dinh nghia khac nhau vé chimg khoan. Diéu quan trong 13 vin ban luat néi
chung va Luat vé chimg khoan néi riéng phai bao gom tit ca cac chirng khoan
ma bat ky d6i twong nao phat hanh va phai dam bao rang co quan quan 1y nha
nuéc vé CK&TTCK c6 co sd phap ludt dé xir Iy néu mét t6 chirc phat hanh

19 Tham khao Luat Chung khoan Hoa Ky 1933 tai
https://legcounsel.house.gov/Comps/Securities%20Act%2001%201933.pdf
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chimg khoan trai phép. Vi du, theo Luat Chimg khoan ctia Hoa Ky thi chirng
khodn do mét cong ty tu nhan phat hanh chi cé thé duoc loai trir néu viée phat
hanh tuan thil cac yéu ciu cu thé vé& phat hanh chung khoan riéng 1¢. Néu
khong, d6 s& 1a viéc phat hanh chting khoan bat hop phap.

Mit khac, & mot sb nude, cac hop dong twong lai (hodc cu thé 1a cac hop dong
tuong lai hang hod) duoc diéu chinh béi cac luat khac nhau, va trong mot s6
truong hop nhu My, dugc diéu chinh boi cac co quan quan 1y khac nhau. My
cling c6 mot dao ludt riéng cho cac quy dau tu (Luat Cong ty Pau tu nim
1940), mic du no ciing dugc quan 1y boi Uy ban Ching khoan My (SEC). Tai
cac qudc gia khéc, cac chuong trinh dau tu tap thé (CIS) va cac quy thuong
dugc bao v¢ boi luat chung khoan.

Pong thoi, dinh nghia vé chimg khoén cing nén bao gdm mét quy dinh cho
phép co quan quan ly hodc B trudng (Chinh phu) dua thém céc loai cong cu
khac vao dinh nghia tai cic viin ban huéng dan duéi Luat, trong truong hop
bat ky diéu gi bi bé qua trong dinh nghia hoic cac loai ching khoan méi xuat
hién.

- Luat Chung khoan Nga (Piéu 2): Chimg khoan 1a bat ky loai gidy to dam
bao nao, bao gdm ca chimg khoan phi vat chét, dic trung boi cac dau hiéu
sau:

«  Ghi nhan toan b quyén vé tai san va phi tai san theo gidy chimg nhan,
chuyén nhuong va str dung vo diéu kién khi tun thu hinh thic va thu tuc theo
quy dinh cia Luit nay.

*  Duoc chao ban thong qua cac dgt phat hanh.

« NO trao cic quyén ngang nhau cting mdt lac va ddi véi cung loai trong
cung mot dot phat hanh, khong phan biét thoi diém mua gidy to dam bao.

- Luat Chung khoén Philippines: Chimg khoén 1a ¢6 phan, sy tham gia hodc
loi ich trong mot cong ty hoac trong mot doanh nghiép thuong mai hoac lién
doanh tao lgi nhuan va duoc chimg minh bang gidy ching nhan, hop dong,
cong cuy, béng van ban hoac dién tir. Bao gém:

(a) C6 phan cta cd phiéu, trai phiéu, trai khoan, ghi cha vé no, chimg khoan
duoc bao dam b::fmg tal san;

(b) Hop d6ng dau tu, gidy ching nhan quyén loi hodc tham gia vao mét thoa

33 | Thongtinphapluatdansu.edu.vn



Tai liéu thudc thanh phan H6 so dy dn Luat Chirng khoén (slra d6i)
glri BO Tw phap tham dinh, thang 01/2019

thuan chia sé loi nhuén, chimg chi tién giri cho mot ding ky trong twong lai;
(c) Cac loi ich khong phan chia trong dau khi, hodc cac quyén khoang san
khac;

(d) Cong cu phai sinh nhu quyén chon va chimg quyén;

(¢) Gidy chimg nhan nhiém vy, gidy chimg nhan tham gia, chtng chi quy,
chtng chi quy c6 quyén biéu quyét hodc cac cong cu tuong tu;

(f) Gidy chung nhan thanh vién s& hitu hodc khong thudc s¢ hiru clia cac tap
doan; va

(g) Cac cong cu khac ¢ thé c6 trong twong lai do Uy ban quy dinh.

- Luat Bao vé nha dau tu My (1970): Chimg khoan 1a bat ky loai gidy to, co
phiéu, c6 phiéu quy, trai phiéu, gidy nhan no, tai liéu xac nhan no, bat ky
chung chi quy dau tu, ching chi x4c nhan quyén mua hodc khoan dit coc gop
vbn, c6 phan chuyén nhuong duoc, chimg chi quy c6 quyén biéu quyét, chimg
chi tién giri, ching chi dat coc ddi voi ching khoan, hodc bat ky hop dong
tuong lai chimg khoan, hop dong hop tac dau tu hoic gidy chting chi hudng
lgi cua cac bén tham gia hop déng phan chia lg1 nhuan, thuong phiéu, hoac
chtimg quyén, hop dong quyén chon mua, quyén chon ban trén mot ching
khoan, nhom chimg khoan hodc chi sé ching khoan; hoic hgp dong quyén
chon mua, quyén chon ban trén co s& bat ky cong cu nao giao dich trén S
lién quan dén ngoai té, bat ky gidy ching chi hudng loi hodc ching quyén
hodc quyén mua hoic ban bat ky cong cu nao duge coi 1a chimg khoan.

Thuat ngit “chimg khoan” khong bao gdm bat ky hop dong, hop dong twong
lai, thuong phiéu, ky phiéu, quyén mua hoic ban, quyén dong gop doi véi bat
ky cong cu tién t&, hay hang hoa.

- Theo tu van ctia WorldBank: Thuét ngit “Chimg khoan” dugc hiéu 1a:

a) Co phan hodc c6 phiéu trong von cd phan ciia cong ty;

b) Bat ky cong cu nao dugce tao ra hodc xac nhan no do cong ty phat hanh
bao gdm trai phiéu doanh nghiép, cd phiéu vu dai, chimg khoan no, trai phiéu
hodc chung chi nhan no;

¢) Trai phiéu va cac cong cu khac dugce tao ra va xac nhan ng do Chinh phu
hoic to chirc thay mit cho Chinh phu phat hanh;

d) Bat ky quyén (co6 thé dugc bao dam hodc khong) dang ky mua cd phan
hodc ching khoén ng;

e) Batky quyén chon mua hodc ban ching khoan khac;
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f) Chung chi quy cia quy dau tu tip thé, bao gdm ca cd phiéu va ching
khodan ciia cong ty dau tu chimg khoan (ddi véi quy dau tu theo md hinh cong
ty dau tu); va

g) Céc cong cu khac duogc coi la chung khoan theo quy dinh cua Luéat nay.
Nhung khéng bao gom:

(i) Hoi phiéu;

(i) Tin phiéu kho bac c6 ky han gdc it hon 90 ngay;

(i11)) Chung t nhan ng c6 thoi gian it hon 270 ngay;

(iv) Chumng chi tién giri do t6 chire tai chinh duoc phép cip;

Bat ky loai nao khac khong dugc coi 1a chimg khoan theo quy dinh ctia Luét
nay.

~ PHANTHUBA ‘ ,
QUY PINH LUAT VE CHUNG KHOAN VA THI TRUONG CHUNG
KHOAN CUA MQT SO NUOC TREN THE GIOI

I.  NGUON LUAT PIEU CHINH VE CHUNG KHOAN
1.  Trung Qudc?

Trung Qudc xay dung hé thong luat vé chimg khoan bao gom:

- Luat Ching khodan (Law of the People's Republic of China on
Securities, 27-10-2005)

- Luat vé quy dau tu chimg khoan (Securities Investment Fund Law of
the People's Republic of China, 28-12-2012)

- Quy dinh huéng din vé diang ky giao dich hop dong twong lai
(Regulation on the Administration of Futures Trading, 06-03-2007)

- Quyét dinh hanh chinh vé dau tu nudc ngoai tai Cong ty chimg khoan
(Measures for Administration of Foreign Investment in Securities Companies,
28-3-2018)

- Quy ché thyc hién vé chao ban khong mang tinh dai chung cia cong ty
niém yét (stra doi ndm 2017) (Implementation Rules for the Non-Public
Offering of Stocks of Listed Companies)

2. DaiLoan

20 Xem thém Hé thong Luét va vian ban huéng din Luat Trung Qubc tai
http://www.csrc.gov.cn/pub/csrc_en/laws/rfdm/statelaws/
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Hoat dong vé chimg khoan va thi truong chimg khoan cua Pai Loan duoc
diéu chinh boi hé thong vin ban quy dinh sau:

- Luat Giao dich va chirng khoan (Securities and Exchange Act)

- Luat Giao dich hop dong tuong lai (Futures Trading Act)

- Diéu 18 hoat dong ctia Cong ty giao dich Hop ddng twong lai Dai Loan
(Operating Rules of the Taiwan Futures Exchange Corporation);

- Piéu 18 hoat dong cia Cong ty S¢ giao dich c¢d phiéu Pai Loan
(Operating Rules of the Taiwan Stock Exchange Corporation);

- Quy dinh lién quan dén quan tri céng ty chting khoan (Regulations
Governing Securities Firms);

- Luat quy tin thac va tu van dau tu chimg khoan (Securities Investment
Trust and Consulting Act)

3. HoaKy

C¢ hai bg luat chung khoan lién bang chinh dugc phat hanh khi mot cong ty
mudn cung cap va ban ching khoan ctia minh, bao gom:

- Luat Ching khoan nam 1933 ("DPao luat Chung khoan")

- Luat Giao dich Chung khodn ndm 1934 ("DPao luat Giao dich")

4. Nhat Ban

Nhat Ban khong c6 dao luat riéng vé chimg khoan va TTCK. Chung khoan
dugc coi 1a mot cong cu tai chinh; do vay, hoat dong vé CK&TTCK chiju su
diéu chinh cta Luat Giao dich va céc cong cu tai chinh. H¢ théng luat diéu
chinh vé cong cu tai chinh ctia Nhat Ban tir nim 2006 dén nay bao gom:

- Luat Giao dich va cac cong cu tai chinh (Financial Instruments and
Exchange Law — FIEL);

- Luat lién quan dén tin thac dau tu va cac tap doan dau tu;

- Luat lién quan dén viéc ban san phém tai chinh.

5.  Han Quéc

- Luat Ching khoan va giao dich (Securities and Exchange Act No. 972)
- Luat Khuyén khich thi truong von (Capital Market Promotion Act No.
2046, 1968)

- Luat kinh doanh quy tin thac dau tu chimg khoén (Securities Investment
Trust Business Act No. 2129, 1969)

- Nghi dinh huéng dan thi hanh ciia Tong thong (Presidential Decree No.
618, 1962)
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6. Philipines

Hoat dong vé CK&TTCK tai Philippines dugc diéu chinh bai nhitng van ban
luat sau:

- Dao luat Ching khoan R.A.8799 (Securities Regulation Code)

- Luat Cong ty dau tu R.A.2629 (Investment Company Act)

7. Balan

Cac vin ban lut lién quan diéu chinh vé chimg khoan va thi truong ching
khoan ctia Ba lan bao gom:

- Luat Giam sat thi trudng vn (Act on Capital Market Supervision 2005)
- Luat Gidm sat thi truong tai chinh (Act on Financial Market Supervision
2006)

- Luat Giao dich cac cong cu tai chinh (Act on Trading in Financial
Instruments 2005);

- Luat vé chao ban ra cong chiing, cac diéu kién quan tri viéc dua cac cong
cu tai chinh 1én giao dich c6 to chitc va cong ty dai chiung (Act on Public
Offering, Conditions Governing the Introduction of Financial Instruments to
Organised Trading, and Public Companies, July 29th 2005)

- Luat vé cac quy dau tu (Act on Investment Funds, May 27th 2004);

- Luat trai phiéu (Act on Bonds, January 15th 2015)

8. Nga

- Luat Thi truong chiing khoan Nga (Federal Law No. 39-FZ on Securities
Market, dated 22 April 1996);

- Luat lién bang s6 224-FZ vé chong lai viéc sir dung trai phép thong tin
ndi bd va thao ting thi truong ngay 27 thang 7 nam 2010 (stra doi) (Federal
Law No. 224-FZ on Counteracting the Illegitimate Use of Insider Information
and Market Manipulation and on Amendments to Certain Laws of the Russian
Federation, dated 27 July 2010);

- Luat lién bang sd 46-FZ vé bao vé quyén va loi ich hop phép cta nha
dau tu trén thi truong chimg khoan, ngay 5 thang 3 nam 1999 (stra doi)
(Federal Law No. 46-FZ on Protecting Investors’ Rights and Lawful Interests
in the Securities Market, dated 5 March 1999).

- Luat lién bang s6 208-FZ vé cong ty c6 phan, ngdy 26/12/1995 (Federal
Law No. 208-FZ on Joint Stock Companies, dated 26 December 1995).

9. Malaysia
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Trudc nam 2007, Malaysia ¢6 dao luat danh riéng cho thi truong chirng khoan
1a Pao luat chung khoan nam 1983. Tuy nhién, nam 2007 dén nay, Malaysia
xay dung hé thong luat vé CK&TTCK bao gdm:

- Luat céc dich vu va thi truong von 2007, s6 671 (Capital Markets and
Services Act);

- Luat Uy ban Chung khoan Malaysia 1993 (Securities Commission
Malaysia Act 1993);

- Luat Sé giao dich ching khodn Kuala Lumpur (Demutualization —
Kuala Lumpur Stock Exchange Act 2003)

10. Thai Lan

Hé thong luat diéu chinh vé CK&TTCK ctia Thai Lan bao gom:

- Luat Chiing khoan va giao dich (Securities and Exchange Act BE 2535
(1992)

- Luat Cong ty dai ching (Public Limited Companies Act BE 2535 (1992)
- Luat Quy du phong (Provident Fund Act B.E 2530 (1987))

- Luat chiing khoan phai sinh (Derivatives Act (No. 2) B.E. 2551 (2008))
- Luat tin thac giao dich trén thi trudng vn (The Trust for Transactions
in Capital Market Act B.E. 2550 (2007))

II. QUY PINH VE HANG HOA TREN THI TRUONG CHUNG
KHOAN (BAO GOM CHAO BAN CHUNG KHOAN, CONG TY PAI
CHUNG)

2. Vé chao ban chirng khon

Ddi vé6i chao ban chirng khoan, vi¢c phan loai thuong dua vao tinh dai chiing
hodc ddi twong tham gia cua dot chiao ban chimg khoan. Trong pham vi diéu
chinh cta Luat Chimg khoan, c¢6 02 hinh thirc chao ban chtng khoan pho bién
la chao ban ching khoan ra cong chiing (public offering) va chao ban ching
khodn riéng 1€ (private placement). Luat Chirng khoan cac nudc quy dinh xoay
quanh cac hinh thtrc chao ban ching khoan nay.

- Trung Quéc: Chao ban ching khoan bao gdm chio ban ra cong chiing va phat
hanh chimg khoan khong mang tinh dai chung. Luat Chimg khoan Trung Quéc
chi diéu chinh d6i voi hoat dong chao ban chimg khoan ra cong chung. Theo
d6, bat ky truong hop nao sau ddy duoc xem la phat hanh ra cong chiing:

(1) Phat hanh ching khoan cho nhiéu nguoi khong xéac dinh;
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(2)  Phat hanh ching khoan cho trén 200 nguoi xac dinh tinh theo tong sb;
va

(3) Cac hoat dong phat hanh khac co thé duoc quy dinh trong cac luat hoac
cac quy dinh hanh chinh.

Trong truong hop céc ching khoan dugc phat hanh khong mang tinh dai
chung, khong dugc quang co, khong duoc chao moi cong khai hodc tién hanh
bang cac cach bi mat khac dudi hinh thire tré hinh.

- Nga?!: Chao ban chimg khoan bao gdm: chao ban ra cong ching va chao ban
riéng 1é. Trong d0, chdo ban ra cong chung bao gdm chao ban 1an dau ra cong
chung (IPO) va chao ban thir cip ra cong chung (Secondary Public Offering —
SPO)

- Pai Loan (Piéu 7): Thuat ngit “chao ban ra cong ching” st dung trong Luét
nay dugc hiéu 1a hanh dong chao ban chimg khoan ra cong chiing ctia nhiing
nguoi sang 1ap trude khi thanh 1ap cong ty hoac cua mot cong ty trude khi phat
hanh ching khoan. Thuat ngt “phat hanh riéng 1¢” st dung trong Luat nay
dugc hiéu 1a hanh dong chao ban chimg khoan cho mot s6 doi tuong xac dinh
cua cong ty dai chung theo quy dinh ctua Luat nay

1.1. Chao ban c6 phiéu lan dau ra cong ching (IPO)
b.Piéu kién vé von va tinh dai ching ciia t6 chirc phat hanh:

- Philippines: Ty 1& nam gifr cua cong chung (nha dau tu nhoé 1&) duoc chia
thanh cac muc tdi thiéu nhu sau: mire von dudi 500 triéu Peso thi ty 16 nam gitr
t6i thiéu cua cong chung 1a 33% nhung khong duoc thip hon 50 triéu Peso;
von tir 500 triéu Peso dén 1 ty Peso thi ty 1& nay 1a 25% nhung khong duoc
thap hon 100 triéu Peso; von tir 1 ty Peso dén 5 ty Peso thi ty 1é 13 20% nhung
khong duoc thap hon 250 triéu Peso; von tir 5 ty Peso dén 10 ty Peso thi ty 16
1a 15% nhung khéng duogc thap hon 750 triéu Peso; von trén 10 ty Peso thi ty
1¢ 1a 10% nhung khong dugc thap hon 1 ty Peso.??

- Thai Lan: {t nhat 25% von cha sé hitu dugc chao ban ra cong ching cho it
nhat 1000 nha dau tu trong trudng hop von chu so hitu cia doanh nghiép tir
300 triéu bath dén 3000 triéu bath; ddi véi trudong hop von chu s& hitu trén
3000 triéu bath thi it nhat 20% vén chi s& hitu duge chao ban cho it nhat 1000
nha dau tu.

2Tham khéo quy dinh vé IPO cua Nga tai http://ipoguide.moex.com/eng/section-2-2.html
22 Tham khéo quy dinh vé IPO cua Philippines tai https://elegal.ph/guerilla-guide-for-startups/index.php/xiii-
going-public/
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- Singapore?*: It nhat 40% s ¢ phiéu duoc chio ban cho tdi thiéu 500 nha dau
tu néu: (i) cong ty c6 von hoa thap hon 300 triéu ddla Singapore, (ii) hoic gia
trj dot phat hanh thap hon 75 triéu ddla Singapore; dong thoi cong ty phai co
it nhat 25% vén c6 phan do NDT ngoai to chirc phat hanh nim giir.

- Malaysia: It nhat 25% vén c6 phan cta cong ty duoc chao ban ra cong chung
cho it nhat 1000 nha dau tu céng chung (nho 18) va mdi nha dau tu nim gitr it
nhat 100 c6 phiéu ddi vai thi truong Main Market hodc cho it nhat 200 nha dau
tu cong chung va mdi nha dau tu nam giir it nhat 100 cb phiéu trén thi trudng
ACE Market.)

- Nhat Ban: Diéu kién vé von va tinh dai chang cuaa IPO ge"m lién vé6i diéu kién
niém yét trén SGDCK Nhat Ban. Mtrc von tdi thiéu 13 1 ty Yén Nhat va it nhat
25% s6 co phan ciia cong ty phai duoc nam giit boi tir 200 ¢6 dong tré 1én d6i
v6i bang Mothers (Thi truong giao dich ¢d phiéu méi ndi va ting trudng cao -
Market of the high-growth and emerging stocks) hodc mirc vén tdi thiéu 1a 25
ty Yén Nhat va it nhat 35% s6 cO phan cua cong ty phai duge nim gitt boi tir
2200 c6 dong tro 1én dbi voi Bang I ciia Main Markets?,

b. Piéu kién vé s6 nim c6 lii:

- Trung Qudc: It nhat 03 nim tai chinh co 1ai va 13i it nhat dat 30 triéu NDT;
Dong tién thuan cong don tir hoat dong san xuat kinh doanh trong 03 nam tai
chinh gan nhat dat trén 50 tricu NDT; hoac thu nhap cong don trong 03 nam

tai chinh gan nhéat dat hon 300 triéu NDT; tong von c6 phan tru’oc khi phat
hanh dat it nhét 30 triéu NDT; khong c6 16 trong nam tai chinh gan nhét.

- Thai Lan: Phai ¢6 14i rong cong don tir 02 nim trd 1én it nhat 50 triéu bath va
nam gan nhat c6 1ai rong it nhat 30 tri¢u bath.

- Singapore: C6 it nhat 03 nam hoat dong va 1ai trudc thué cia nim gan nhat
30 tri€¢u do la Sing; hodc co it nhét 03 nam hoat dong, co 1ai trong nam tai chinh
gan nhat, va von hoa it nhat 150 triéu d6 la Singapore; hodc c6 it nhat 01 nam
hoat dong va c6 von hoéa it nhat 300 triéu d6 la Singapore.

- Malaysia: d6i véi thi truong Main Market thi phai c6 tir 03 dén 05 nam c6
1a1, v&i tong gid tri it nhat 20 triéu RM; va nam gan nhat ¢6 1ai it nhat 6 triéu
RM.

2 Tham khao tai https:/thelawreviews.co.uk/edition/the-initial-public-offerings-law-review-edition-
2/1168215/singapore

24 Tham khao diéu kién IPO ciia Nhat Ban tai https://www.globallegalinsights.com/practice-areas/initial-
public-offerings-laws-and-regulations/japan
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- Philippines: {t nhat 03 nam tai chinh c6 14i va 13i cong don tdi thiéu dat 50
triéu PhP (bang Main Board) hodc it nhat 02 nidm lién trude phai 6 1ai va 1ai
cong don toi thiéu 15 triéu PhP (bang SME).

1.2. Vé chao ban thém co phiéu ra cong chiing ciia cong ty dai chiing:

V& diéu kién ty 1é thanh cong cua dot chao ban thém c6 phiéu ra cong chung
cua CTDC:

- LCK Trung Qudc (Piéu 35): Khi cb phiéu dugc chao ban théng qua bao lanh
phat hanh trén co sé dai ly, néu cd phiéu duge ban thuc cho cac nha dau tu
dudi mitc 70% sb c6 phiéu du kién phat hanh ra cong chung vao cudi ky bao
lanh phat hanh, dot chao ban dugc xem la that bai. T6 chirc bao 1anh phai hoan
tra sb tién thu dugc cho cac nha dau tu da dit mua co phiéu nay tai muac gia
chao ban cong véi 14i tai muc 13i suat tién glri ngan hang trong giai doan twong
ung.

- Y kién cua chuyén gia WB: Pong y véi viée to chic phat hanh phai ¢ ké
hoach bu dip phan thiéu hut vén trong dot chio ban.

1.3. V& chao ban trai phiéu ra cong chiing

- LCK Trung Qudc (Piéu 16): quy dinh cong ty dai chiing phat hanh trai phiéu
cong ty thi phai dap Gng gia trj tai san rong tbi thiéu 30 triéu NDT (dbi voi
CTCP) va 60 triéu NDT (d6i voi cong ty TNHH); va tong s6 du trai phiéu cua
cong ty dang luu hanh khong vuot qua 40% gia tri tai sdn rong cua cong ty.;

- Pai Loan (Piéu 28-4): Tong sb trai phiéu dugc chao ban va phat hanh boi
mot cong ty di phat hanh ¢ phiéu theo Luét nay, trir trudng hop co quan cd
tham quyén duoc co quan trung wong cé thim quyén dbi véi hoat dong kinh
doanh cua cong ty, phai tuan theo cac quy dinh sau day va khong phai chiu cac
han ché theo Piéu 247 Luat Cong ty: (1) Tong s6 phat ha‘mh trai phiéu c6 bao
dam, trai phleu chuyén doi hoic trai phiéu kém chung quyen khong dugc vuot
qua 200% tong tai san trir tong no cuia cong ty; (2) Tong sb phat hanh trai phiéu
khong bao dam khong phai 1a trai phiéu theo tiéu doan trude khong duge vuot
qua Y tong tai san trir tong no cta cong ty.

1.4. V& chao ban chirng khoan riéng 1é

- Hoa Ky, An bo: Béi tuong tham gia dot chao ban riéng 1€ 1a td chirc, c4 nhan
dap g tiéu chuan diéu kién theo quy dinh (Accredited investor - Luat ching
khoan Hoa ky, Regulation D, va Qualified Institutional Buyers - theo Luat An
Do, biéu 42) va thot han han ché chuyén nhuong ti thiéu 01 nam.
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- bai Loan:

Péi twong tham gia dot chao ban riéng 1¢ (Piéu 43-6): Cong ty dai chung co
thé thuc hién phat hanh chimg khoan riéng 1é cho cac ddi twong sau: (1) Ngan
hang, doanh nghiép tai chinh, doanh nghiép tin thac, doanh nghiép bao hiém,
cong ty khoan hodc cac phap nhan hoic t6 chirc khac duge co quan cé tham
quyén chip thun; (2) Thé nhéan, phap nhan hodc cac quy dap tng diéu kién do
co quan c6 tham quyén quy dinh; (3) Giam déc, kiém soat vién va can bd quan
1y trong cong ty hodc cong ty truc thudc.

boi tuong quy dinh tai (2) va (3) cua doan trén khong dugc vuot qué 35 nguoi.

V& han ché chuyén nhuong ddi voi dot phat hanh riéng 1¢ (Diéu 43-6, 43-8):
Bén dugc phat hanh riéng 1€ va bén mua chirng khoan phat hanh riéng 1€ khong
dugc phép béan lai ching khoan do, ngoai trir cac trudong hop sau day: (1)
Chtng khoan phat hanh riéng 1¢ dugc nim gitt boi cac dbi tuong quy dinh tai
tiéu doan 1 doan 1 Piéu 43-6 va khong c6 chung khoan cung loai voi chimg
khoan phat hanh riéng 1¢ dugc giao dich trén thi trrong chiing khoan tap trung
hoic thi trudng giao dich OTC va chtg khoan duoc chuyén giao giira cic bén
trong cung dot phat hanh riéng 1¢; (2) Ching khoan phat hanh riéng 1¢ dugc
chuyén giao giita cac d6i twong phu hop véi doan 1 va 2 Diéu 43-6, it nhat 01
nam sau ngdy chuyén giao chig khoan phat hanh riéng 1é va trong vong 03
nam keé tir ngay chuyén giao néu trén, tiry thudc vao han ché lién quan dén thoi
gian nam gitr va khéi luong giao dich do co quan c6 thim quyén quy dinh; (3)
Tt dt 03 nam ké tir ngdy chuyén giao ching khoan; (4) Chuyén nhuong dugc
thie hién theo quy dinh phép luat hodc quy ché.

- Trung Qudc?®: Tai Quy ché ctia Uy ban Giam quan chimg khoan vé phat hanh
khong mang tinh dai ching ctia cong ty niém yét (duoc sira d6i nam 2017) quy
dinh:

Diéu 8: S6 lugng ddi tac muyc tiéu, bao gdm cac phap nhan, ca nhan va cac to
chtrc dau tu theo luat dinh, ding ky va tham gia dot phat hanh nay 1a khong
qua 10.

Piéu 9: C6 phiéu dugc phat hanh theo Quy ché nay bi han ché chuyén nhuong
trong vong 36 thang ké tir ngdy hoan thanh dot phat hanh ddi voi cac d6i tuong:
(1) nha dau tu 1a c6 dong kiém soat hodc ngudi kiém soat thuc té cia cong ty
niém yét hodc cung bi kiém soat bai co dong kiém soat hodc nguoi kiém soat

25 Tham khao Quy dinh vé phat hanh khong mang tinh dai chiing ddi véi cac cong ty niém yét Trung Qudc
(duoc stra doi nam 2017) tai http://en.pkulaw.cn/display.aspx?cgid=2903 13 &lib=law
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thie ctia cong ty niém yét; (2) nha dau tu sé& trd thanh nguoi kiém soat thyuc té
clia cong ty niém yét boi viéc mua ¢ phiéu tir dot phat hanh nay; hoic (3) nha
dau tu 14 nha dau tu chién luoc trong va ngoai nude duge gidi thidu boi Hoi
ddng quan tri.

Piéu 10: Co phén cia cac ddi tac muc tiéu khong thudc quy dinh tai Piéu 9
néu trén thi bi han ché chuyén nhuong trong vong 12 thang ké tir thoi diém
hoan thanh dot phat hanh

- Theo khuyen nghi cia nhém chuyén gia WB: nén sira doi va ting cu’0’ng cac
quy dinh vé chao ban chu’ng khoan riéng 1¢ dé phu hop véi tiéu chuan qudc té.
Can phai thit chit cac diéu kién phai dap tung khi thue hién chao ban riéng 1é
nhu 1a: quy dinh han ché chuyén nhuong d6i voi CK chao ban riéng 16 va han
ché d6i twong tham gia dot chao ban riéng 1é.

1.5. Quy dinh vé gin chio ban chirng khosn ra cong chiing véi niém yét
trén SGDCK

- Luat CK Trung Qudc (Piéu 48 + Piéu 50): Sau khi chio ban ra cong ching,
0 phiéu d6 phai dugc dua 1én niém yét ngay tai SGDCK. SGDCK c6 thé dit
cac diéu kién niém yét cao hon so véi diéu kién quy dinh trong luat, va ndp cac
diéu kién nay 1én co quan giam quan CK thudc Qudc Vu vién dé phé chuan;

- An Do: theo Uy ban Chting khoan va Giao dich ching khoan An D6 (SEBI)
da quyét dinh cat giam thoi gian tir lac IPO dén khi niém yét trén thi trudong
chtng khoan tir 13 ngay (ndm 2010) xudng chi con 06 ngdy (tir ndm 2016).

- Uc: quy trinh niém yét bao gom dua c6 phiéu ra IPO va dua cd phiéu vao
giao dich (kéo dai khoang 19 tuan, tir khi chi dinh don vi tu van dén khi két
thiic phat hanh va dua c6 phi€u vao giao dich);

- Pai Loan: Piéu kién tién quyét cho cac cong ty trong nudc mudn duoce niém
yét sau IPO trén S& TWSE hoic TPEX la phai dang ky trén thi truong chimg
khoan méi nbi it nhat 06 thang. Sau khi cic cong ty trong nudc dang ky tai
TTCK méi ndi trong vong 06 thang va dap tng quy dinh vé& quy mé vén hoa
va loi nhuén theo quy ché cua S TPEX va TWSE, cong ty co thé ndp don xin
niém yét sau khi IPO.

2. Tiéu chuin ciia cong ty dai chiing

Da 5O thong 1¢ quéc té quy dinh cong ty dai ching phai gan vdi viéc niém yét
co phiéu tai SGDCK. Do vay, mdt s6 nudc quy dinh tiéu chuan cong ty dai
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chung riéng biét, tuy nhién mot sé nudc khac thi quy dinh diéu kién niém yét
duoc coi 1a diéu kién/tiéu chuan cong ty dai ching (hodc nguoc lai).

2.1. Diéu kién vé von cia cong ty dai ching

- Tai My: Cong ty dai chiing c¢6 von diéu 1& tdi thiéu 10 triéu USD (twong
duong 220 ty dong) va tdi thiéu 500 cb dong; Cong ty dai ching quy mé 16n
c6 VDL tdi thiéu 75 triéu USD (twong duong 1.725 ty déng) va trén 300 cb
dong (t6i thiéu 1.200 cb dong néu Cong ty dai chung 1a ngan hang).

- Tai Nhat: Vén diéu 1&: tdi thiéu 500 triéu yén (twong duong 100 ty dong),
khong c6 s6 cb dong.

- SGDCK Pai Loan Pai Bic Taipei Exchange- TPEx (Pai Loan): tdi thiéu 50
triéu NDT, tuong duong 1,5 triéu USD vén gop (paid up capital) ap dung d6i
voi doanh nghiép trong nudce; 100 trieu NDT, twong duong 3 tricu USD ap
dung ddi véi doanh nghiép nudc ngoai;

- Thi truong MAI (Thai Lan): 200 tri¢u bath tr¢ I€n, tvong duong khoang 6,4
triéu USD vé vén gop chu sé hiru.

- Philippines: Bang Main Board: Vén diéu 18 t6i thiéu 14 500 triéu Peso, twong
duong khoang 9.6 triéu USD; Bang SME: Vén diéu 18 toi thiéu 13100 triéu
Peso, twong duong khoang 1,9 tri¢u USD.

- Indonesia : Piéu kién niém yét trén bang chinh (Main Board): Gi4 trj tai san
rong (Net Tangible Asset) dat tdi thiéu 100 ty Rp, twong duong khoang 1,5 ty
USD:; Diéu kién niém yét trén bang phat trién (Development Board): Gia tri tai
san rong (Net Tangible Asset) dat t6i thiéu 5 ty Rp, twong dwong khoang 76
triéu USD.)

2.2. Piéu kién vé tinh dai chiing ctia cong ty dai chiing

- Luat S¢ giao dich ching khoan My: Cong ty dai chung c6 von diéu 1¢ toi
thiéu 10 triéu USD thi ¢6 tdi thiéu 500 c6 dong; Cong ty dai chung quy mé 16n
c6 VDL tbi thiéu 75 triéu USD thi c6 t6i thiéu trén 300 c6 dong (néu Cong ty
dai chiing 13 ngan hang thi c6 t4i thiéu 1.200 c6 dong).

- Singapore: 25% sb c6 phan phat hanh duoc nam giit boi it nhat 500 co dong.
- Theo khuyén nghi cia Nhom chuyén gia Ngan hang thé giéi (WB): dé xuat
tang s6 co dong tbi thiéu 1én 200-300 co dong va s6 von diéu 1¢ da gop 1a 30
ty déng 1 hop 1y.

2.3. Giao dich chao mua cong khai cua cong ty dai chiung
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- Luat Chung khoan Trung Qudc (Piéu 86) Khi ty 1€ s¢ hitu cua 1 NDT va
nhiing ngucn co lién quan dat mirc 5% sd co phiéu da phat hanh cua 01 cong
ty niém yét, mdi mic tang, giam 5% ty 1é nam giir c¢6 phan trén phai dugc béo
c4o va cong b theo quy dinh.

- Luat Chimng khoén Dai Loan (Diéu 43-1 dén 43-5): Khi NDT va nhiing nguoi
c6 lién quan mua dat mutc 10% s ¢6 phiéu da phat hanh caa 01 cong ty niém
yét thi phai chao mua cong khai ngoai trir mot s6 trudng hop theo quy dinh
nhu chao ban ra cong chung...

III. VE THI TRUONG GIAO DICH CHUNG KHOAN

3.1. Quy dinh vé to chirc thiét lap thi trwong giao dich ching khoan
(SGDCK)

Céc nudc nhu Anh, Han Qudc, Pai Loan, Trung Qubc déu quy dinh giao
SGDCK t6 chitc phan bang giao dich cho cac cong ty dai chung trén SGDCK

3.2. Quy dinh vé mé hinh t6 chirc, hoat dong ciia SGDCK va tham quyén
ciia co’ quan quan 1y nha nwée vé CK&TTCK ddi véi Sé

Qua ra soat thong 1& qudc té, hau hét cac nudc trén thé déu quy dinh chi tiét vé
t6 chirc thi truong giao dich ching khoan trén SGDCK, tham quyén giam sét
ctia UBCKNN déi véi SGDCK va chire nang, nhiém vu cia SGDCK trong
Luat Chimng khoan 1am co s¢ dé co quan quan 1y chtng khoan (Uy ban Chimng
khoan) thyc hién nhi€ém vu quan ly, giam sat cia minh tai SGDCK.

- Trung Quéc (Piéu 178): Co quan giam quan chtng khoan thudc Qubc vu
vién thuc hién viéc giam sat cac thi truong chirng khoan, duy tri trat tu cac thi
truong va dam bdo sy van hanh hgp phép cua cac thi truong theo quy dinh
phap luat.

- Thai Lan (Piéu 14): UBCK c6 quyén han va nhiém vu dé ra cac chinh sach
hd tro va phat trién va giam sat cac van dé lién quan dén chimg khoén, kinh
doanh chirng khoan, Sé giao dich ching khoan...

- BaLan (khoan 4 va 5 Biéu 102): quy dinh vé thim quyén cua Bo truong Bo
Tai chinh 14 cAp phép thanh 1ap So trén co s ¥ kién, xét duyét hod so cua
UBCK. Moi quy trinh, quy ché ctia So phai duoc Uy ban xét duyét trude khi
trinh Bo truong ky ban hanh.

- Pai Loan (Piéu 93, 95, 102..): Cac van dé lién quan dén chi dao, giam sat
hoat dong kinh doanh cua Sé& giao dich chiing khoan va cac quy dinh ctia nguoi
c6 trach nhiém, ngudi c6 lién quan do UBGSTC quy dinh.
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- Han Quéc (Piéu 373-2 va 373-7): Quy dinh vé tham quyén cip phép Sé cua
co quan giam sat tai chinh (FSA). Ngoai ra Luat cling quy dinh vé quyén va
nghia vu cua SGDCK.

- Malaysia (Muc 8, 9 va 11): Quy dinh tham quyén co quan quan 1y dbi voi
SGDCK 1a Bo truong phé duyét thanh 1ap SGDCK, SGDPS (muc 8) va chap
thuén viéc stra ddi cac quy dinh ctia S& (muc 9); Quy dinh nhi¢ém vu cua S¢&
(muc 11).

- Singapore: Quy dinh vé& quyén ctia co quan quéan Iy (MAS) véi S¢ va chirc
nang, nhi¢m vu cua So tr Quyét dinh vé chirc nang nhiém vu cia Sé tai Phan
doan 2, tiéu muc 1, diéu tir 16-21.

3.3. Quy dinh vé bd may quan 1y, diéu hanh cia SGDCK

- Trung Quéc (Piéu 106, 107): S& giao dich chimg khoan phai c6 Toéng giam
dbc, do co quan gidm quan chung khoan thuéc Qudc Vu vién bd nhiém va
mién nhiém.

- Thai Lan (Piéu 159, Piéu 162): Thanh phan Hoi dong quan tri SGD goém
khong quéa 5 thanh vién do UBCK b nhiém, va khong qua 5 ngudi do cac
thanh vién néu tai Diéu 158 bau chon va Téng giam ddc diéu hanh So giao
dich mac nhién s€ l1a thanh vién Ho1 déng Quan tri.

Thanh vién HPQT So sé rdi khoi chirc vu khi UBCK c¢6 nghi quyét bai nhiém.

- Ba Lan (Piéu 27): Moi sy thay ddi trong Hoi ddng quan tri phai dugc UBCK
chip thuan, duoc cip theo yéu cau cta co quan dugce Gy quyén bd nhiém va
loai bo cac thanh vién cia HDQT.

- Han Qudc (Piéu 380, 381): Mot San giao dich khong duoc qua 15 giam dbc
diéu hanh theo quy dinh tai mdi tiéu muyc sau day:

1. Mot giam d6c diéu hanh; 2. Mot thanh vién ctia Gy ban kiém toan 13 giam
dbc toan thoi gian; 3. Chu tich Ban kiém soat thi truong; 4. Khong qua 12 giam
déc.

Uy ban Dich vu Tai chinh c6 thé yéu ciu mién nhiém Giam ddc diéu hanh bang
cach chi 18 1y do trong vong 01 thang ké tir ngay dugc bo nhiém lam giam dbc
diéu hanh.

- Pai Loan (Piéu 113, Piéu 117, Biéu 126):

+ Mot sé giao dich chimg khoan thanh vién phai c6 it nhat ba giam ddc va mot
giam sat vién dugc chon trong s6 cac thanh vién ctia minh theo cac quy dinh
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cua di€u 1¢; tuy nhién, it nhat mdt phan ba s6 giam doc, va it nhat mot giam sat
vién, phai dugc chon trong s6 cac chuyén gia co6 lién quan khong phai 1a thanh
vién...

+ Nhing tiéu chuan va quy ché diéu chinh viéc lya chon cac giam ddc va giam
sat vién khong phai 1a ¢6 dong nhu duogc dé cap trong Poan trudc s€ do Co
quan tham quyén quy dinh.

- Malaysia (Muc 10): Lién quan dén SGDCK me con, SGDCK hoidc SGD phéi
sinh duoc dé cap trong tiéu muc (2) thi phai dap tng quy dinh sau:

(1a) mot phan ba s6 luong thanh vién HPQT ciia SGDCK me con, SGDCK
hoic SGD phai sinh, trong trudng hop nay, s& dugc Bo truong bod nhiém, tham
van voi Uy ban, 1am thanh vién loi ich cong ching cia SGDCK me con,
SGDCK hoic SGD phai sinh va, bat ké viéc cung cap bat ky luat nao khac, cac
thanh vién loi ich cong chung nhu vay dugc bd nhiém.

(3) Bo trudng sé&, trén co s¢ tham van véi Uy ban, chi dinh mot nguoi tir cac
giam doc cong khai dugc bo nhiém theo ticu muc (1) lam Chu tich khong diéu
hanh cia HDQT cong ty...

3.4. Vé thAm quyén va trach nhiém cho SGDCK trong giam sit giao dich

Pa s6 Luat Chung khoan cac nude déu quy dinh rat cu thé vé& quyén va trach
nhiém ctia SGDCK trong viéc giam sat giao dich trén thi trudng chirg khoan.

- Luat SGDCK Han Quéc (Piéu 6): Quyén cua SGDCK duoc t6 chirc phan
dinh céc thi truong giao dich (securities market, Futures market, KOSDAQ,
etc...). V& nghia vu, S¢ giao dich Han Qudc (KRX) c6 quyén yéu cu cac cong
ty chting khoén thanh vién thyc hién thong bao, nhic nhé nha du tu khi phét
hién céc giao dich bat thuong, KRX c¢6 trach nhiém giam sat giao dich khi phat
hién giao dich bat thuong. Sau khi tién hanh céc nghiép vu theo tham quyén,
KRX béo céo cho FSS.

- Luat CK Trung Qubc (Piéu 114): SGDCK cé quyén tam nging giao dich
trong truong hop phét sinh sy viéc khong mong mudn lam can tro giao dich
chtng khoan. Khi SGDCK tién hanh bién phap tam dimg k¥ thuat dé phai kip
thdi bdo céo co quan giam quan CK thudc Qubc Vu vién.

Cac quy dinh vé nghia vu giam sat cia SGD, cu thé nhu sau:

+ Chuong 5 vé S¢ Giao dich Diéu 102 “S6 giao dich chimg khoén 14 thé nhan
thuc hién quan tri tu quan trong d6 cung cap co s¢ vat chat, thiét bi dé giao
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dich tap trung cac chimg khoan, t6 chirc va giam sat cac giao dich ching khoan
trén.

+ Piéu 115: Cac SGD thyc hién giam sat tryc tuyén giao dich ching khoan va
bao cdo cac giao dich dang ngo theo quy dinh cua co quan quan Iy ching khoan
thudc Hoi dong Nha nudc. ..

Trong truong hop cac tai khoan ching khoan c6 nhiing giao dich dang ngo
dang ké, néu can thiét SGD c6 thé ap dung cac hinh thic gidi han giao dich
bang cac tai khoan d6 va bao cdo cac hinh thirc gidi han nay cho co quan quan
Iy ching khoan thudc Hoi dong Nha nude.

- Dai Loan: S& c6 trach nhiém giam sat toan b giao dich chiing khoan niém
yét tai mdi SO trén co sé bao céo thudng xuyén va bat thudng cia cac thanh
vién giao dich, thanh vién bu trir va ngan hang thanh toan. Ngoai ra, S¢ cling
phai thuc hién cac bién phap can thiét nham phat hién céc giao dich phéi sinh
c6 dau hiéu bat thuong. Khi phat hién nhiing sy kién bat thudng khi thuc hién
giam sat thi truong, ngoai viéc thuc hién nhitng hanh dong ngén ngua tinh
trang nay, S¢ con phai thu thap nhitng thong tin lién quan, phan tich va nghién
curu, dua ra bdo céo gidm sat, hd so vu viée va bao cédo cho UBCK trong thoi
han nhét dinh.

IV. VE PANG KY, LUU KY, BU TRU VA THANH TOAN CHUNG
KHOAN

1. V& mé hinh t6 chirc ciia to chirc lwu ky chirng khoan

Tb chirc luu ky chtmg khoan ctia mdi nude duoce goi 1 “Td chire luu ky chimg
khoan tap trung” (tiéng Anh 13 Central Securities Depository, viét tit 1a CSD).
Khai niém CSD thé hién rang tat ca chimg khoan duogc luu ky tap trung, duy
nhat tai day. Nhiéu nudc trén thé gidi dung cum tir Central Securities
Depository hodc Central Depository dé tao tén cho T6 chirc luu ky chimg
khoan cua nudc ho, vi du: New Zealand, Iran, Pakistan, Ti€p, Na Uy, Ba Lan,
Slovakia.....

Cac T6 chirc luu ky chtng khodn tap trung: dugc quy dinh 1a doanh nghiép,
thuong hoat dong dudi mo hinh cong ty TNHH mot thanh vién hodc cong ty
o phan. Vi dy: Cong ty Luu ky tap trung va Bu trir Trung Quéc (CCDC) 1a
Cong ty TNHH mdt thanh vién. Cong ty Luu ky va Bu trir Chirng khoan Dai
Loan (TDCC), Cong ty Luu ky Quéc gia An D6 (NSDL), T6 chire Luu ky
ching khoan tap trung Iran (CSDI), Cong ty Luu ky tap trung Pakistan (CDC),
T6 chirc Luu ky chtng khoan tap trung Ba Lan (KDPW), T6 chirc luu ky chimg
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khoan Han Qué)c ((KSD) 1a mot t6 chure cong dac biét, hoat dong khong vi muc
tiéu loi nhuén, c6 khoang 100 cb déng...) 1a cong ty c6 phan.

2. Hoat dong lwu ky chirng khoan tip trung tai t6 chirc lwu ky chirng
khoan

Hoat dong luu ky chtng khoan tap trung thudng duoc giao cho 01 td chtc duy
nhat thuc hién. Mot s6 nudce c6 nhiéu to chirc luu ky chting khoén tap trung
nhung tach riéng dé luu ky cho cac loai chtimg khoan khac nhau (vi du: T6
chtrc luu ky ¢d phiéu, T6 chtrc luu ky trai phiéu...). Cac nudc thudong khong
cho t6 chirc nao khac duoc phép luu ky chimg khoan tap trung cho cung mot
loai chtng khoan da c6 t6 chirc luu ky duge phép thuc hién. Hién trong sb 23
quéc gia thude hiép hoi ACG (Hiép hoi cac To chire luu ky chimg khoan tap
trung Chau A- Thai Binh Duong) chi duy nhat An D¢ cho phép 2 t6 chirc luu
ky tap trung canh tranh truc tiép v4i nhau.

- Luat Chung khoan Nga, Han Quéc: quy dinh kha chi tiét hoat dong luu ky
chirng khoan.

- Luat Chtng khoan Trung Qudc: néu rd ching khoan phai dugc luu ky vai to
chtrc dang ky va bu trir chirng khoan trude khi ni€m yeét.

- Luat Ching khoan Bulgari: giao Bo trudong Bo Tai chinh quy dinh chi tiét vé
hoat dong nay trén mot s6 nguyén tac da néu tai Luat Chung khoan.

3. Cac quy dwoc thanh 1ap béi to chire lwu ky chirng khoan (Quy hé tro
thanh toan, quy bu trir)

- Luat Chumg khoan Trung Qudc c6 quy dinh:

“_ T6 chire dang ky va bi trir chitng khodn phdi thanh 1dp quy dw phong riii ro
bt trir chitng khodn, dwge sie dung dé thanh todn hodc b dap cdc khodn ton
thdt cia t6 chire ding ky va bu triv chirng khodn do vi pham vé thanh todn, sy
cé ky thudt, 16i vdn hanh va cdc yéu t6 bt kha khdng.

- Quy du phong rui ro bu trie chung khoan phai dwoc trich tir cac khoan thu
nghiép vu va loi nhudn ciia t6 chire ding ky va bir trir chitng khodn, va cé thé
do cdc thanh vién bi trir dong gop trén co sé ty 1é phan dnh khoi lwong chitng
khoan giao dich cua cdc thanh vien.

- Viéc huy ddng va kiém sodt quy dw phong rii ro bi triv chitng khodn phdi
dwoc co quan giam quan chung khodn thuoc Quoc Vu vién phoi hop voi co
quan tai chinh thuéc Quoc Vu vién quy dinh.”
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“_ 86 tién huy dong dwoc cho quy du phong riii ro b triv chitng khodn phdi
dwoc guri vao mot tai khoan dac biét tai mot ngdan hang dwoc chi dinh va dwoc
quan ly tach biét.

- Sau khi gidi quyét cdc dé nghi dén bii véi sé tién huy dong ciia quy diw phong
rii ro bt triv chitng khodn, t6 chire ding ky va b trir chitng khodn phdi tim
cdach bu lai tir nhitng nguoi co trach nhiém lién doi.”

- Luat Chtng khoan Nga c6 quy dinh chung 13 “T6 chtc thanh toan bu trir thue
hién thanh toan cho cac giao dich ching khoan c¢6 nghia vu thanh 1ap cac quy
dic biét nham giam thiéu rui ro tir viéc khong hoan thanh/ khong thuc hién day
du cac giao dich chimg khoan. Quy mé tdi thiéu cac quy nay s& do Uy ban Lién
bang vé TTCK thiét 1ap theo thoa thuan v6i Ngan hang Trung wong Lién bang
Nga.”

- LCK Héng Kong: ¢6 quy Guarantee Fund (d6i v6i co phiéu) va Reserve Fund
(d6i v6i thi truong phai sinh) do Cong ty bu trir chimg khoan Hong Kong
(HKSCC/HKFECC) diéu hanh trén co sé khoan dong gop tir cac thanh vién
bu tru/ thanh vién bu trir chung.

- LCK Nhat Ban: ¢6 quy Clearing Fund do Tap doan Bu trir Chiing khoan Nhat
Ban (JSCC) quan 1y dé boi thuong trong truong hop TV mat kha ning thanh
todn, do cac TV bu trir dong gdp mirc ky quy bu trir va mirc dong gop vao quy
bu trir (theo SPAN va tinh theo tuan). JSCC sé& xir Iy boi thuong theo quy trinh
5 tuyén.

- LCK Indonesia: c6 quy Guarantee Fund do Trung tam Thanh toan bu tru
Indonesia (KPEI) quan 1y, trén co s& dong gop cua cac thanh vién thanh toan
bu trir. Quy nay khong dugce phan bd cho bat cir di twong nao vi bat ky muc
dich gi ngoai trir muc dich dam bao viéc thanh todn céac giao dich ching khoan.

- Singapore: c6 quy Clearing Fund do Cong ty luu ky Bu trir thugec SGDCK
Singapore quan ly, trén co s¢ dong gop cua cac TVBT, Cong ty luu ky bu trir,
doanh nghiép bao hiém thanh toan va cac khoan dong goép khac vao quy. Quy
dugc str dung khi c6 thanh vién mét kha nang thanh toan.

- bai Loan: c¢6 Cong ty bu trir va thanh toan (JSCF) do SGDCK bai Loan quan
1y trén co so dong gdp clia So, cong ty moi gidi va td chic giao dich chimg
khoan. Quy duoc sir dung khi mot cong ty ching khoan mat kha nang thanh
todn, thuc hién theo trinh tuy quy dinh trong Pao luat Chung khoan va giao dich
ching khoan Pai Loan.
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V. VE THU HUT PAU TU NUOC NGOAI TREN THI TRUONG
CHUNG KHOAN

1. Cach xac dinh ty I€ s& hitu nwéc ngoai

- Quy dinh tai thi truong Malaysia: NPT nudc ngoai — Bén nudc ngoai (foreign
interest) c6 nghia la bat ¢t nha dau tu nao, nhom nha dau tu, hodc cac bén ¢o
lién quan td1; ca nhan khong phai 1a ngudi Malaysia; cac cong ty hoat dong &
nudc ngoai; cac cong ty hoat dong ¢ Malaysia nhung s& hitu trén 50% gia tri
tai san cua hai déi tuong trén (ca nhan khong phai ngudi Malaysia hodc cac
cong ty hoat dong ¢ nudc ngoai).

- Quy dinh tai thi truong Thai Lan: Nguoi nude ngoai duge quy dinh trong
Pao Luit, nhu 1a mot c4 nhan nude ngoai, mot cong ty nudc ngoai, hoic da sd
vbn nudc ngoai tai Cong ty Thai Lan (tirc 1a tir 50% vdn tro 1én) hodc mot cong
ty ma ngudi quan 1y da sb 12 nguodi nudc ngoai.

2. Ty 1€ sé hiru nwée ngoai trén thi truong chirng khoan

- Luat Pau tu nudc ngoai Philippines: ban hanh Danh muc gidi han ty 16 SHNN
theo cac nganh nghé kinh doanh phan chia theo cac murc 0%, 20%, 25%, 30%.,
40%, 60% va 100%.

- Tai Brazil, nha dau tu nudc ngoai cé thé dau tu vao tat ca cac san pham nhu
ddi voi nha dau tu trong nudc, ngoai trir cac linh vuc duoc liét ké cu thé nhu
Van tai hang khong (20%), dich vu cép truyén hinh (49%), to chtc tai chinh
(Gidi han nam gitr c6 phiéu ph thong duoc ap dung riéng cho timg ngan hang
va viéc giao dich ciing bi giéi han theo ty 1é nam gitt nay).

- Tai Han Qudc: quy dinh vé SHNN ciing duoc quy dinh trong cac Luat chuyén
nganh khac ngoai Luat Chimg khoan nhu Luat kinh doanh vién thong, Luat
Hang khong, Luat truyén hinh..

- Tai Thai Lan: han ché sy tham gia cia nudc ngoai trong 43 nganh hoat dong
kinh doanh, dugc phan thanh 03 danh muc, cac han ché quyén s& hiru khac
nhau, tuy thudc vao ting nhém.

- Theo khuyén nghi ctia nhom chuyén gia WB trong qua trinh tham van, dong
v vo1 de xuat gidi han nén mé rong 1a 100% trir khi 1a loai hinh kinh doanh ¢6
diéu kién dat ra gioi han khéc.

Viéc md rong gidi han nay sé& tao diéu kién cho nhiéu c6 phiéu cia cac cong ty
Viét Nam du di€u kién tham gia vao chi s6 MSCI cac thi truong maéi noi, doi
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hoi “room nudc ngoai” phai & muc t61 thi€u dé cac nha dau tu nudc ngoai co
thé mua.

VI. VE TO CHUC KINH DOANH CHUNG KHOAN

5.Co ciu c6 dong, thanh vién gép von thanh lip cong ty chirng khoan,
cong ty quan ly quy

- Trung Quéc? :

- Pai Loan?’

6. Hoat dong cia cong ty chirng khoan, cong ty quan ly quy

- Trung Quéc: Céc hoat dong dich vu cu thé cua cong ty chung khoéan,
cong ty quan 1y quy cung cip cho khach hang do Quéc vu vién quy dinh va chi
duoc thyc hién khi duoc co quan giam quan chimg khoan thudc Qubc vy vién
chép thuin.

Piéu 125: Tuy theo su chap thuan clia co quan giam quéan ching khoan thudc
Quéc Vu vién, cong ty chimg khoan dugc tham gia mdt phﬁn hoac toan bd cac
nghiép vu sau:

(1) Moi gioi chiig khoan,;

(2) Tu van dau tu ching khoan;

(3) Tu van tai chinh lién quan dén giao dich hoic dau tu chting khoan;

(4) Bao lanh phat hanh hodc bao ti€éu chirng khoan;

(5) Giao dich tai khoan tu doanh;

(6) Quan ly tai san chimg khoan; va

(7) Cac nghi¢p vu chung khoan khac

Piéu 142: Dich vu ctia cong ty ching khoan cung cap cho khach hang vé tién
hodc chung khoan dé giao dich ching khoan phai phu hop véi cac quy dinh
ctia Qudc Vu vién va dugc co quan gidm quan chtng khoan thuéc Qudc Vu
vién chéap thuan.

- Pai Loan: Trong Luat Chimg khoan, quy dinh mét sb dich vu ctia cong
ty chimg khoan; tuy nhién, trong Lut ciing giao co quan c6 tham quyén quy
dinh diéu kién dang ky thuc hién cic hoat dong kinh doanh cta cong ty chimg
khoan.

Piéu 60. Trir truong hop dugc co quan co thim quyén chép thuan, cong ty
chimg khoan khong dugc thuc hién cac hoat dong kinh doanh sau day:

2% Tham khdo quy dinh vé dau tu nudc ngoai tai céng ty ching khodn Trung Quéc tai
https://www.kwm.com/en/cn/knowledge/insights/a-brief-analysis-of-the-new-rules-for-foreign-invested-
securities-companies-20180521

27 Tham khao Quy ché& hoat déng cla cobng ty ching khodn ciua Pai Loan tai
http://eng.selaw.com.tw/LawArticle.aspx?LawID=FL0O07530& ModifyDate=1061205&Hit=1
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1. Cung cép giao dich ky quy hodc ban khéng chimg khoan
2. Hoat dong dudi dang dai 1y giao dich ky quy hoic ban khdng chimg khoan.

3. Cho muon hoac cho vay chiing khoan hodc hoat dong dudi dang dai 1y hodc
trung gian cho muon hoac cho vay ching khoan.

4. Cho muon hodc cho vay tién c6 lién quan dén hoat dong kinh doanh chimg
khoan hodc hoat dong dudi dang dai 1y hodc trung gian cho muon hodc cho
vay tién.

5. Lién quan dén hoat dong kinh doanh chimg khoan, nhan hoa hdng tir khach
hang tir hoat dong luu ky chtng khoan hoic dau tu tién cta khach hang.

Co quan c6 tham quyén quy dinh diéu chinh vé trinh d6, nhan su, hoat dong
va quan 1y rui ro cta cong ty ching khoan ding ky chap thuan thuc hién hoat
dong kinh doanh c6 lién quan theo quy dinh tai doan trén.

- Thai Lan: Cac hoat dong dich vu cua cong ty chirng khoan dugc huéng
dan theo vin ban ctia Hoi dong Giam st thi trudng von. Cu thé 1a:

Piéu 113. Trong hoat dong kinh doanh méi giéi chimg khoan, cong ty ching
khoan thuc hién theo quy tic, diéu kién, thu tuc theo thong bao ctia Hoi Déng
Giam Sat Thi Truong Von.

Piéu 114. Khi hoat dong kinh doanh tu doanh chiing khoan, Cong ty chimng
khoan phai tuén thu theo quy dinh, diéu kién va thu tuc quy dinh trong thong
céo cia Hoi Pong Giam Sat Thi Truong Von.

Piéu 115. Khi tu van dau tu, Cong ty chimg khoan phai tuan tha cac quy tic,
diéu kién va thu tuc quy dinh trong thong cao ctia Hoi dong giam sét thi truong
von. Hoi dong giam sét thi trudng von ¢ thé quy dinh murc 1& phi va phi dich
vu ma Cong ty chimg khodn sé& thu ctia khach hang khi thuc hién tu van dau
tu.

Piéu 116. Khi bao lanh phat hanh ching khoan, Cong ty chimg khoan phai
tuan thu cac quy tac, diéu kién va thu tuc quy dinh trong thong cdo cua Hoi
Pong Giam Sat Thi Truong Vén. Khi d6 Hoi Pong Giam Sat Thi Truong Vén
cling c6 thé quy dinh mirc 1& phi va phi dich vu ma Cong ty chimg khoén s&
thu ctua khach hang khi bao lanh phat hanh chirng khoan.

- Nga: Thuat ngit “T6 chtic tao 1ap thi trudng chimg khoan chuyén nghiép”
duoc hiéu 1a phap nhan duoc cip phép thuc hién hoat dong kinh doanh chimg
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khoan. Trong d6, cac loai hinh tao 13p thi truong chirng khoan chuyén nghiép
bao gdm:

+ Mbi gidi chimg khoan (Piéu 3): T6 chirc mdi gidi cé quyén cho khach hang
cua ho vay tién va/ hodc chirng khoan dé thuc hién giao dich mua va ban chirng
khoan véi diéu kién khach hang phai dam bao khoan vay bang cach thuc theo
quy dinh tai khodn nay. Cac giao dich dugc thuc hién c6 sir dung tai san tién
va/ hoic chimg khoan di vay tir to chirc moi gidi dugc goi 1a giao dich ky quy.
+ Ty doanh chimg khoan (Piéu 4) 1a viéc thuc hién hop ddng mua ban chimg
khoan véi tu cach c4 nhan va ty chiu chi phi bang cach cong bd cong khai cac
murc gia mua va/ hodc ban ching khoan kém theo nghia vu mua va/ hoac ban
cac chimg khoan d6 tai mic gia da cong bé.

+ Tu van tai chinh (Piéu 2) 13 phap nhan duoc cap phép thuc hién hoat dong
moi gidi va/ hodc tu doanh va cung cap cac dich vu cho to chirc phat hanh lién
quan dén viéc chuan bi Ban céo bach phat hanh ching khoan.

+ Quan 1y uy thac chimg khoan (Piéu 5)

+ Thanh toan, bu trir chimg khoan (Piéu 6)

+ Luu ky chtng khoan (Piéu 7)

+ Luu giir s0 ddng ky chu s& hitu chting khoén (Piéu 8)

+ To chirc cac giao dich dan sy khac vé chung khoan trén thi trudng chimg
khoan (Diéu 9)

7. Han ché d6i véi cong ty chirng khoan, cong ty quan 1y quy

- Dai Loan?®:

8. Quy bao vé nha diu tw chirng khoan

VII. VE CONG BO THONG TIN

VIIL. NHIEM VU, QUYEN HAN CUA CO QUAN QUAN LY NHA
NUOC VE CK&TTCK

1. Hoat dong thanh tra chimg khoan ciia co' quan quén 1y nha nuéc vé
CK&TTCK

- Luat Ching khoan Trung quéc (Piéu 180) quy dinh: Co quan Gidm quan
(UBCK Trung quéc) c6 thim quyén thuc hién cac bién phap sau: (i) Triéu tap
cac bén lién quan, cadc don vi va ¢4 nhan lién quan dén su viéc va yéu cau ho
gidi trinh; (i1) Xem xét va sao chup céc tai liéu nhu dang ky tai san, sao ké lién
lac lién quan dén sy viéc; (iii) Xem xét va sao chup sao ké giao dich chimg
khodn, tai liéu ding ky va chuyén nhuong, tai liéu tai chinh ké toan cua don vi,

2 Tham khao Quy ché& hoat dbéng cla cobng ty ching khodn ciua DPai Loan tai
http://eng.selaw.com.tw/LawArticle.aspx?LawID=FL007530&ModifyDate=1061205&Hit=1
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ca nhan lién quan dén sy viéc; (iv) Tham tra tai khodn ti€n va ching khodn, tai
khoan ngan hang ctia cac bén lién quan va cua don vi, ¢ nhan lién quan dén
sur viéc...

- Pao luat vé Uy ban Ching khoan Uc - ASIC quy dinh ASIC c6 cac thim
quyén: (i) Triéu tap c4 nhan lay 10i chimg; (i) Thuc hién kham xét va tim ho
so tai liéu tai mot dia diém hoat dong kinh doanh; (iii) Tiép can vé6i thong tin
dién thoai, dién tin do co quan, to chirc khac cung cép.

- Theo Pao luat Chuing khoan ndm 1933 va Pao luat Giao dich chirng khoan
My nim 1934, cac nhan vién ctia Uy ban Chang khoan My - SEC c6 quyén:
(i) triéu tAp nhan chung, 1ay 101 khai hodc 11 ching c6 tuyén thé; (ii) thu thap
bang chimg, yéu cau cung cap bat ky tai liéu, hd so nao ma SEC cho rang co
lién quan dén vu viéc; (iii) yéu cau cic co quan, to chirc phdi hop trong viéc
xac minh, 1am ro, thu thap thong tin.

- Co quan quan Iy TTCK Phap — AMF c6 quyén: (i) yéu cau cung cip bat ky
tai liéu nao; (i) thAm van bat ky ngudi nao; (iii) kham xét cac co so kinh doanh,
noi & va thu giit tai liéu.

- Co quan quan Iy TTCK Puc - Bafin ¢6 cac thim quyén: (i) yéu cau bat ky
thong tin can thiét cho cudc diéu tra tir cac bén lién quan bao gom cé thong tin
dién thoai, email; (ii) kham xét tai san hodc dia diém kinh doanh cua dbi tuong
nghi vén; (iii) yéu cau t6 chirc, ca nhan dén giai trinh, 14y 10i khai, diéu tran.

- Co quan quan Iy TTCK Ha Lan — AFM ¢6 quyén: (i) yéu cau cung cip thong
tin tir bat ky t6 chirc, ca nhan nao; (ii) tién hanh kiém tra hd so tai liéu, kham
xét dia diém kinh doanh ctia bat ki t6 chirc ca nhan nao ké ca bén thu ba; (iii)
triéu tap lay 10i khai cta c4 nhan...

- Co quan thanh tra giam sat TTCK cua Nhat — SESC (thudc FSA) ¢6 quyén:
(i) thAm van c4 nhan lién quan dén vu viéc; (ii) yéu cau ca nhan ndp tai liéu,
th6ng tin, dir 1iéu (trén méy tinh, dién thoai...) 1a vat chung; (ii1) kham xét dia
diém kmh doanh cua ddi tuong tmh nghi va thu gilt cac vat chung lién quan;
(iv) yéu cdu céac co quan cong quyen hoic t6 chtrc tu nhan phdi hop cung cép
thong tin, bdo cao vé cac van dé lién quan dén vu viéc.

- Co quan quan Iy TTCK An B¢ - SEBI ¢6 quyén: (i) yéu cau cung cap thong
tin dé thanh tra, kiém toan tir moi to chirc, ca nhéan lién quan dén TTCK, t6
chtrc trung gian va céc t6 chire tu quan trén TTCK; (ii) yéu cau cung cap thong
tin, tai liéu luu gilt tir bat ky t6 chirc ca nhan bao gdm bat ky ngan hang hoic
bét ky co quan, t6 chirc, doanh nghiép dugc thanh 1ap va hoat dong theo quy
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dinh phap luat An D6 ma SEBI cho ring c6 lién quan dén bat ky hoat dong
thanh tra, diéu tra ctia SEBI vé giao dich chtng khoan.

* Céac nguyén tic ctia IOSCO ma UBCKNN la thanh vién:

+ Nguyén tic s6 03: Co quan quan 1y can c6 du tham quyén, ¢6 ngudn luc phu
hop dé thuc thi chirc nang nhiém vu va tham quyén ctia minh.

+ Nguyén tic s6 10: Co quan quan 1y phai c6 thim quyén day du trong thanh
tra, di€u tra va gidm sat.

+ Nguyén tic s6 11: Co quan quan 1y can c6 thim quyén day du trong hoat
dong cudng ché thyc thi.

+ Nguyén tic s6 12: Hé thong quan 1y can dam bao viéc sir dung c6 hiéu qua
va dang tin cay cac tham quyén thanh tra, di€u tra, giam sat va cudng ché thuc
thi va trién khai mot chuong trinh gidm sét hi¢u qua.

-'Y kién ctia chuyén gia WB: dong ¥ voi viéec UB c6 quyén yéu cau thong tin,
tai liu hoac dir liéu va co quyén xuat hién dé tra 101 cac nghi van nhung nén
quy dinh rd rang co quan, to chic, ci nhan d6 bat budc phai tudn thi cac yéu
cau cua UB. Quyén han nay cta UB nén dugc tach riéng thanh mot Diéu thay
vi 1a mdt khoan.

2. Tham quyén xir Iy vi pham, xir phat vi pham trong linh vuc chirng
khoan

- Theo tai liéu ctia IOSCO vé "Cac bién phap phong ngira hiéu qua trong CLrO’ng
ché thyc thi phap luat chimg khoan", co quan quan Iy TTCK nén c6 va can san
sang str dung nhiéu bién phap xur ly khac nhau mang tinh hi€u qua, phu hop
v6i tinh chat me d6 vi pham va thuyét phuc. Bién phap xir Iy nén tuong tmg
V(’)’i muc do vi pham va hudng téi phong ngtra vi pham. IOSCO khuyén nghi
rang vi pham co the dugc phong ngtra khi co quan quan ly TTCK dugc trao
tham quyén va san sang 4p dung cac bién phap xt 1y phu hop, co day du cac
bién phap xtr 1y pht hop véi tinh chat, mic do da dang ctia rat nhiéu loai vi
pham vé ching khoan khac nhau; x4c dinh va yéu cau cac doi tuong lién quan
chiu trach nhiém; c6 cac bién phap xir Iy mang tinh thuc tién va sang tao dap
ung tdt nhat cac 1gi ich chung cta xa hoi va loi ich ctia nha dau tu.

- Co quan quan ly TTCK nhu Phap (AMF), Anh (FCA), My (SEC), Uc (ASIC),
Ha Lan (AFM), Diic (Bafin)... ¢4 quyén 4p dung hinh thirc xtr 1y vi pham can
ctr theo tinh chat, muc do, anh huong cua vi pham, c6 tinh tinh tiét tang nang,
giam nhe va huéng toi ran de ddi twong vi pham, ngan chin anh hudng xau
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dén thi truong; bao gdm cac bién phéap xir 1y: théng bao/canh bao vi pham, xu
phat hanh chinh. Co quan quan 1y ¢6 thé thuc hién bién phép canh bao vi pham
trén website nham canh bao nha dau tu vé loai hinh vi pham, rti ro cé lién
quan.

Vi¢c quy dinh nhu vay tao thuan lgi cho co quan quan 1y trong thuc thi phap
luat, phong chéng vi pham, phong ngira va canh bao rii ro trén thi trudng.

- Luat Chimg khoan Trung qubc: Piéu 233 quy dinh c4 nhan vi pham phap luat
chtng khoan trong trudong hop nghiém trong thi co quan quan 1y TTCK c6 thé
cAm tham gia cac hoat dong chimg khoan c6 thoi han hodc vinh vién (bao gom
khong dugc hanh nghé hoac khong duoc dam nhi¢m vi tri gidm ddc, kiém soat
vién hodc 1anh dao ctia mét td chirc niém yét).

- Cac biéu 11 (Khoan 4a, 4b, 4c) , 11A (Khoan 1-b (i)) Pao luat vé UBCK An
Do quy dinh: khi can thiét vi quyén loi cia TTCK hodc ctia nha dau tu, khi da
hoan tat diéu tra hodc khi dang diéu tra, UBCK An D¢ c6 cac quyén ban hanh
van ban: dinh chi giao dich bat ky chimg khoan nao trén SGDCK; cdm c4 nhan
tiép can v6i TTCK va cAm bat ky ca nhan lién quan dén TTCK mua ban, giao
dich chimg khoén; dinh chi chirc vu cua bat ky nhan vién SGDCK hoac t6 chirc
tu quan (SRO); dé bao vé nha dau tu, UBCK An D¢ c¢6 quyén ban hanh vin
ban: cdm bat ky cong ty nao phat hanh ban cao bach, tai lidu chao ban hoic
quang ba nham chao ban ching khoén ra cong chiing.

- UBCK My va Canada c6 thé cAm c4 nhan c6 hanh vi vi pham luit chimg
khoan mang tinh chét ltra dao vinh vién khéng dugc tham gia TTCK.
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